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ENFORCEMENT OF THE FAIR HOUSING ACT 

OF 1968 


THURSDAY, JUNE 12, 2008 

House of Representatives, 

Subcommittee on the Constitution, 

Civil Rights, and Civil Liberties, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:09 a.m., in 
room 2141, Rayburn House Office Building, the Honorable Jerrold 
Nadler (Chairman of the Subcommittee) presiding. 

Present: Representatives Conyers, Nadler, Davis, Wasserman 
Schultz, Scott, Watt, Franks, and Jordan. 

Also Present: Representative Green. 

Staff present: David Lachmann, Majority Subcommittee Chief of 
Staff; LaShawn Warren, Majority Counsel; Tracie Powell, CBC Fel- 
low; Caroline Mays, Majority Professional Staff Member; Paul Tay- 
lor, Minority Counsel; and Crystal Jezierski, Minority Counsel. 

Mr. Nadler. This hearing of the Subcommittee on the Constitu- 
tion, Civil Rights, and Civil Liberties will come to order. 

Without objection, the Chair will be authorized to declare a re- 
cess of the hearing. The Chair anticipates doing so only in the 
event there are votes during the hearing, which hopefully there 
won’t be. 

I now recognize myself for 5 minutes for an opening statement. 

Today we continue our oversight of the Department of Justice’s 
Civil Rights Division by examining the enforcement of the Fair 
Housing Act of 1968. We are also joined by representatives of the 
Department of Housing and Urban Development, which also has an 
enforcement role, and a distinguished panel of witnesses to discuss 
the state of fair housing enforcement. 

The right to be treated equally, free from discrimination, in all 
matters affecting access to housing is one of the fundamental rights 
guaranteed by law. One only has to look at unequal access to good 
housing, the current foreclosure crisis, continuing segregation of 
our communities, and predatory lending practices that appear to 
have treated communities of color more harshly than other commu- 
nities, among other disturbing patterns, to understand the dan- 
gerous impact that housing discrimination can and does have on 
this Nation. 

Housing discrimination is everyone’s problem. It divides our soci- 
ety, it affects the stability of our communities, and has even helped 

( 1 ) 
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to disrupt our capital market. More than anything, it is unjust and 
has no place in a decent society. 

Laws prohibiting discrimination in housing — whether rental 
housing, homeownership or access to fair credit — are important. 
But they are useless if not vigorously enforced. 

That is the purpose of today’s hearing. I look forward to the testi- 
mony of our witnesses. I am especially interested in determining 
whether we can do a better job enforcing the laws we have and 
whether there are gaps in current law that need to be addressed 
by Congress. 

I want to welcome our witnesses, and I look forward to your tes- 
timony. 

I will now recognize for an opening statement the Ranking mi- 
nority Member, the gentleman from Arizona. 

Mr. Franks. Well, thank you, Mr. Chairman. 

And thank you all for being here today. 

Mr. Chairman, today we are here to conduct oversight over the 
housing section of the Department of Justice, which continues, in 
my judgment, to vigorously enforce the Nation’s laws against dis- 
crimination in housing. 

Chairman Conyers and representatives of the civil rights groups 
held a press conference regarding the current mortgage debate on 
March 19th of this year. And at that event, Mr. Chairman, not a 
single speaker, not even Chairman Conyers, accused the Depart- 
ment of Justice of being lax in their prosecution of legitimate hous- 
ing market discrimination cases. 

But less than a month later, Speaker Pelosi, on the 40th anniver- 
sary of the Fair Housing Act, took the opportunity to suddenly 
claim that Federal inaction in enforcing the housing discrimination 
laws has contributed to the current mortgage crisis, especially 
predatory lending practices. 

That claim is belied, Mr. Chairman, by the Justice Department’s 
expansive efforts in prosecuting mortgage lending discrimination 
cases under Federal law. And I am glad we have the opportunity 
to rebut that claim today. 

The Fair Housing Act prohibits discrimination in residential real 
estate transactions. The Equal Credit Opportunity Act prohibits 
creditors from discriminating in any aspect of a credit transaction. 
Under the Department of Justice Operation Home Sweet Home ini- 
tiative, the department conducted a record-high number of fair 
housing tests in fiscal year 2007 to uncover housing discrimination. 

The disproportionate number of minorities that receive subprime 
loans in part is a result of the actions taken by Congress long ago 
when it passed the Community Reinvestment Act in 1977. That act 
was designed to direct easier credit to lower-income communities, 
and it has done that. 

That act requires the Federal Reserve Board and other financial 
regulators to rate banks on their lending practices within low-to 
moderate-income areas within their service areas. A bank’s failure 
to make loans in such areas may cause regulators to halt bank ex- 
pansion plans until the institution alters its lending practices. 

Consequently, banks and thrifts have increased their lending to 
low-and moderate-income borrowers. That is the basic premise. 
And although subprime lending is, to a degree, outside the act’s 
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purview because such lending has been undertaken in large part 
by financial service companies other than banks and thrifts, loans 
provided by bank affiliates can be counted to determine whether 
the bank is meeting the credit needs of their community. 

If they are included and if the affiliate is a subprime lender, such 
subprime affiliate loans could be included in a bank’s performance 
rating. Indeed, institutions evaluated under the act issued about 
half of subprime mortgage loans, many of them of the riskier vari- 
ety. 

So as we proceed with this discussion, we need to frankly ad- 
dress the effects of that act of 1977, which encouraged banks, 
through their affiliates that could be subprime lenders, to make 
riskier loans more easily available to low-income communities. 

As recently reported in National Review magazine, Countrywide 
is one of the biggest players in the subprime mortgage industry 
and has aggressively pushed subprime mortgages. 

For decades, the left advanced more credit for homeownership 
among the poor and especially among poor minorities. Their biggest 
policy success was the Community Reinvestment Act, passed in 
1977 and updated several times. 

The L. A. -based Spanish-language publication, La Opinion, 
named Countrywide “Corporation of the Year” for its work with 
Hispanics. In 2005, Countrywide won the “Best in Minority Lend- 
ing” award from the Lending Industry Diversity Conference. 

Everything changed when the flip side of easy credit became ap- 
parent. The New York Times made the shocking discovery that 
when minorities disproportionately take out the riskiest mortgage, 
they disproportionately experience foreclosures as well. 

The result of Congress’ action unfortunately hurt many con- 
sumers that were supposed to be helped. And I hope we can ex- 
plore these and other issues at the hearing today and make sure 
the current mortgage market tension is not repeated in the future. 

We need fair lending practices, Mr. Chairman. We need to never 
discriminate against anyone. But we need to make sure that our 
policies don’t make things worse for those that we ostensibly are 
trying to help. 

And, with that, I yield back. 

Mr. Nadler. I thank the gentleman. 

And I now will yield for an opening statement 5 minutes to the 
distinguished Chairman of the full Committee, the gentleman from 
Michigan. 

Mr. Conyers. Well, I ask that my statement be put in the 
record, Chairman Nadler. 

Mr. Nadler. Without objection. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, Chairman, Committee on the Judi- 
ciary, and Member, Subcommittee on the Constitution, Civil Rights, and 

Civil Liberties 

Although it’s been nearly 40 years since the F air Housing Act banned housing dis- 
crimination, complaints alleging unfair treatment of minorities, the disabled, fami- 
lies, and other groups are increasing. Of an estimated 3.7 million fair housing viola- 
tions annually, approximately 2 million involve race discrimination. 
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Admittedly, some progress has been made in reducing levels of residential seg- 
regation and discrimination since the passage of the Act. But let’s face it — most 
Americans still live in communities largely divided by race and ethnicity. 

Thus, the obvious question I have for our witnesses — particularly in light of the 
ever-escalating mortgage crisis — is what actions have Justice and HUD taken to en- 
sure that the Fair Housing Act is enforced effectively? 

The facts clearly underscore the need for greater enforcement. Let me highlight 
three particular concerns. 

First, despite claims that the Administration has continued vigorous enforcement 
of the FHA, the Government’s caseloads and charges have steadily decreased and 
relatively few cases have been brought on behalf of racial and ethnic minorities, par- 
ticularly pattern and practices cases. 

HUD’s own data suggests that out of approximately 3.7 million annual fair hous- 
ing violations, the Department, for example, only processed 11,000 complaints in 
2006, which is less than one-half of 1% of the total estimated number of housing 
violations. 

Second, I sense that DOJ’s longstanding commitment to combat race discrimina- 
tion in housing has steadily declined over the years. The Department filed fewer fair 
housing cases in the past two years than in previous years. 

Look, we’re not talking about thousands of cases or even hundreds of cases being 
filed. In 2007, for example, the DOJ filed only 35 fair housing cases. In 2006, it filed 
31 cases. In contrast, the DOJ filed 42 cases in 2005, and and 53 cases in 2001. 
And, of the 31 housing and civil enforcement cases DOJ brought in 2006, only eight 
involved claims of race discrimination. 

Beyond this, I am troubled by Attorney General Mukasey’s recently announced re- 
fusal to create a national taskforce to combat the country’s mortgage fraud crisis. 
Doesn’t he read the newspapers or listen to the television news reports about ramp- 
ant fraud and predatory lending by brokers and lenders? 

Finally, we just learned that HUD’s mortgage policy may have actually helped to 
fuel the subprime mortgage crisis that is at the heart of today’s turbulent economy. 
The Washington Post reported Tuesday that, while regulators warned that subprime 
lenders were saddling borrowers with mortgages they could not afford, HUD stuck 
with an outdated policy that allowed Freddie Mac and Fannie Mae to count billions 
of dollars they invested in subprime loans as a public good that would foster afford- 
able housing. 

I want to know from our witnesses why the number of discrimination cases filed 
by DOJ has declined, even as the number of complaints has risen. I also hope to 
learn if, in fact, HUD irresponsibly continued policies that helped create the mort- 
gage crisis we find ourselves in today. 

Many people forget that Dr. King focused heavily on fair housing issues, with a 
keen recognition of what costs our society would pay for continued patterns of dis- 
crimination and segregated living. Passage of the Fair Housing Act was a fitting 
tribute to his efforts in this regard. 

The Fair Housing Act is now one of the most powerful tools in our civil rights 
arsenal; but a tool is only effective when wielded with skill and intent. 

I look forward to hearing from or witnesses today as we seek to determine wheth- 
er the federal government is wielding this tool effectively. 

Mr. Conyers. I am looking for the press release or the press 
hearing that my friend, the Ranking Member, Trent Franks, re- 
ferred to where nobody made a peep about enforcement of discrimi- 
nation in housing, the March 19 press conference with civil rights 
leaders on the subprime crisis. But I will get to that, because I am 
here to confess the error that I said nothing, I didn’t make a peep, 
because I am going to make a big peep this morning. 

This is one of the most disturbing trends in our history. We were 
talking it over with LaShawn Warren and others. Three and a half 
million annual fair housing violations, according to HUD’s own 
data. Last year, DOJ filed 35 fair housing cases. In 2006, they filed 
31 cases. In 2005, they filed 42 cases. In 2001, they filed 53 cases. 

Now, for years and years, we have been saying, how come we 
can’t get rid of the inner city, the ghettos, the places in urban 
America that nobody will live in but those that are forced to live 
there? And at the rate that we are going, there will be people sit- 
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ting in this hearing room with the same representatives from DOJ 
and HUD, and there will be somebody replacing all of us up here, 
and we will be saying the same thing. Because, at the rate we are 
going, this problem will never be solved. 

The reason we can’t get rid of inner cities and slums and ghettos 
is because, if we are hitting 3.7 million violations — at least 1.7 mil- 
lion are directly racially connected to race problems; the rest are 
other problems, and I am in the process of finding out what the 
other problems are — it is arithmetically impossible to ever elimi- 
nate the slums. We will be doing this forever. 

So, Trent, I owe you a debt of thanks for pointing out how slack 
I have been on this matter, even as recently as March 19th. Well, 
I am glad — that is what makes this Committee so unique. We work 
together. This is great. 

This is an incredible situation that requires the Department of 
Justice and Housing to really get to the bottom of it. So I congratu- 
late both my Chairman and Ranking Member for holding the hear- 
ing here today, and I thank you. 

Mr. Nadler. I thank the gentleman. 

In the interest of proceeding to our witnesses and mindful of our 
busy schedules, I ask that other Members submit their statements 
for the record. 

Mr. Watt. Mr. Chairman? 

Mr. Nadler. The gentleman is recognized. 

Mr. Watt. I wanted to ask unanimous consent to make a brief 
opening statement. 

Mr. Nadler. Without objection. 

Mr. Watt. And it will be brief. And, actually, this is sponta- 
neous. It was not planned. It was provoked by some of our Ranking 
Member’s comments, because I think he has left the wrong impres- 
sion that this is somehow a conspiracy of the left to increase home- 
ownership in this country and thereby drive African-Americans and 
other minorities to subprime lenders. I think that would be a ter- 
ribly wrong impression to allow to stand on the record. 

There is and has been a very aggressive effort of many of us to 
increase homeownership because we recognize that homeownership 
in our community is the primary means of gaining wealth. We 
don’t have stocks and bonds and retirement accounts. So, histori- 
cally in our community, a means of getting any wealth is to own 
a home. And we have been unapologetic advocates of increased 
homeownership in minority communities. 

But to leave the impression that we condone disproportionate 
numbers of African-Americans and other minorities being given 
subprime loans, many of whom would have qualified for prime 
loans had they not been discriminated against, is to leave a very 
erroneous impression. 

And to not acknowledge the complicity, the active participation 
in that by this Administration would be equally inaccurate, be- 
cause it was HUD that suggested that subprime loans be given 
CRA credit by lenders. 

It was HUD that looked the other way while they should have 
been regulating lenders when we were crying out to them as Mem- 
bers of the Congressional Black Caucus and on the Financial Serv- 
ices Committee, on which I sit and into which I introduced the first 
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predatory lending bill three Congresses ago, not in the middle of 
this crisis. 

It would be in error to leave that impression on our record in this 
communities. 

And it would be in error to leave the impression that this De- 
partment of Justice has not been complicit in it, because as re- 
cently as last week, the Attorney General made a decision that he 
is not going to set up a special unit to look into all of the fraud 
and misrepresentation and predatory lending practices that took 
place that led to this economic crisis. And we have been crying out 
for the Attorney General to take the lead on that, and he has re- 
fused to do it. 

I know the Chair wants to move forward with the hearing, but 
I didn’t come in here planning to make this statement. I just want 
the Chair to know that this was provoked. It was not premeditated. 
And for us to allow those kinds of statements and innuendoes that 
it was somehow our fault that we are being discriminated against 
and channeled to particular communities and channeled to preda- 
tory lenders and subprime loans is just irresponsible if we allow 
that to be any statement in this Committee or any other Com- 
mittee of this Congress. 

And I thank the Chairman for allowing me this opportunity to 
correct the record, or at least give a balance to it, from what our 
Ranking Member has said. 

Thank you. I yield back. 

Mr. Nadler. Thank you. 

And I ask that other Members submit their statements for their 
record. Without objection, all Members will have 5 legislative days 
to submit an opening statement for the record. 

We will now turn to our first panel of witnesses. 

As we ask questions of our witnesses, the Chair will recognize 
Members in the order of their seniority on the subcommittee, alter- 
nating between majority and minority, provided the Member is 
present when his or her turn arrives. Members who are not present 
when their turn begins will be recognized after the other Members 
have had the opportunity to ask their questions. The Chair re- 
serves the right to accommodate a Member who is unavoidably late 
or only able to be with us for a short time. 

Your written statements will be made part of the record in its 
entirety. I would ask each of you to summarize your testimony in 
5 minutes or less. To help you stay within that time, there is a tim- 
ing light at your table. When 1 minute remains, the light will 
switch from green to yellow, and then red when the 5 minutes are 
up. 

I will now introduce our first panel. 

Jessie Liu has served as deputy assistant attorney general in the 
Civil Rights Division of the Department of Justice since December 
2007. Her duties include supervising the division’s Housing and 
Civil Enforcement section, which enforces the Fair Housing Act of 
1968. 

Before she joined the Civil Rights Division, Ms. Liu served as an 
assistant U.S. attorney for the District of Columbia. She also has 
worked in the National Security Division of the Office of the Dep- 
uty Attorney General at the Department of Justice. 
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Prior to her service at the department, Ms. Liu practiced law 
with the firm of Jenner & Block and served as a Federal judicial 
clerk. Ms. Liu earned her law degree from Yale Law School, where 
she was an editor of the Yale Law Journal; her undergraduate de- 
gree, summa cum laude, from Harvard University. 

Kim Kendrick is the assistant secretary in HUD’s Office of Fair 
Housing and Equal Opportunity. Ms. Kendrick was formerly the 
senior counselor for the secretary and advised and represented Sec- 
retary Alphonso Jackson on a wide variety of HUD programs, poli- 
cies and strategies. 

Before joining the Bush administration, Ms. Kendrick was the 
general counsel for Covenant House Washington. From 1998 to 
2002, she served as a regional administrator for the District of Co- 
lumbia’s Housing Authority. As HUD’s assistant general counsel 
for insured housing and community development litigation from 
1990 to 1995, Ms. Kendrick was responsible for nationwide Federal 
court litigation involving challenges to HUD’s programs, policies 
and procedures. Ms. Kendrick provided agency offices counsel and 
advice concerning actual potential litigation regarding, among 
other issues, FHA single and multifamily mortgage insurance pro- 
grams and the Community Development Block Grant program. 

A native of Pittsburgh, she received her bachelor of arts in soci- 
ology from Bowdoin College in New Brunswick, Maine, and a law 
degree from the University of Pittsburgh Law School. 

I am pleased to welcome both of you. 

It is the custom of the Committee to swear in witnesses. Would 
the witnesses please stand and raise your right hands? 

[Witnesses sworn.] 

Mr. Nadler. Let the record reflect that the witnesses answered 
in the affirmative. 

You may be seated. Thank you. 

The first witness I will recognize for 5 minutes is Ms. Liu. 

TESTIMONY OF JESSIE K. LIU, DEPUTY ASSISTANT ATTORNEY 
GENERAL, CIVIL RIGHTS DIVISION, DEPARTMENT OF JUSTICE 

Ms. Liu. Mr. Chairman, Ranking Member Franks, Members of 
the Subcommittee, it is a pleasure to appear before you this morn- 
ing to represent the Department of Justice and the dedicated pro- 
fessionals of the Housing and Civil Enforcement Section of the 
Civil Rights Division, who work so hard to ensure nondiscrim- 
inatory access to housing, credit and public accommodation. I am 
pleased to report on some of the outstanding accomplishments of 
that section. 

This April, we commemorated the 40th anniversary of the Fair 
Housing Act, landmark legislation that outlawed discrimination on 
the basis of race, color, national origin or religion in the sale, rental 
or financing of housing. Since the original act was passed in 1968, 
Congress has reaffirmed and expanded this country’s commitment 
to fair housing by extending the act’s protections to include sex, 
disability, familial status and providing for much-needed enforce- 
ment tools. 

Although we have made progress over the last 40 years, there 
can be no question that housing discrimination exists today. Since 
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2001, the division has filed 248 cases to enforce the civil provision 
of the Fair Housing Act and obtained significant relief. 

In 2006, the Attorney General launched Operation Home Sweet 
Home, an initiative to combat housing discrimination focused on 
improving and expanding our fair housing testing program. Last 
fiscal year, we conducted more than 500 paired tests all across the 
country, 20 percent more than in any previous year. 

These tests are already producing new cases and significant re- 
sults. For example, this January, we filed suit, alleging that the 
owner and operators of an apartment complex in Roseville, Michi- 
gan, engaged in a pattern or practice of denying apartments to Af- 
rican-Americans by falsely telling them that no apartments were 
available. In addition to that case, we have filed and settled three 
other cases based upon testing evidence just since last September. 

We also have achieved significant results in cases stemming from 
complaints filed with HUD. Just last month, we settled a particu- 
larly egregious case in which we alleged that the landlord of a 
housing complex in Virginia Beach, Virginia, imposed more restric- 
tive rules on African-American tenants, verbally harassed African- 
American tenants with slurs and epithets, and evicted tenants by 
enforcing a limit of two children per family. The settlement we ob- 
tained requires the landlord to pay up to $319,000 to victims of dis- 
crimination and a $42,000 civil penalty. 

The division’s enforcement of the Fair Housing Act protections 
against discrimination based on disability is also a vital element of 
our work. Since fiscal year 2005, we have obtained settlements re- 
quiring more than 14,500 apartments throughout the country to be 
made accessible to persons with disabilities under the Fair Housing 
Act. 

Cases alleging systemic sexual harassment by landlords also 
have been a priority. During this Administration, we have filed 
three times as many system sexual harassment cases under the 
Fair Housing Act as the same time period in the prior Administra- 
tion. And we have achieved substantial relief for the victims of this 
kind of discrimination. Just in the past year, our sexual harass- 
ment settlements have provided for over $1 million in monetary 
damages and civil penalties. 

In this brief statement, I have had time to highlight just a few 
of the division’s many fair housing cases and investigations. But 
these examples demonstrate the division’s ongoing and steadfast 
commitment to doing its part to eradicate housing discrimination 
and bring relief to victims of discrimination. 

We look forward to working closely and cooperatively with this 
Committee in its efforts to protect the fair housing rights of all 
Americans. 

I thank you, and I look forward to your questions. 

[The prepared statement of Ms. Liu follows:] 



9 


Prepared Statement of Jessie K. Liu 


STATEMENT OF 
JESSIE K. LIU 

DEPUTY ASSISTANT ATTORNEY GENERAL 
CIVIL RIGHTS DIVISION 
U.S. DEPARTMENT OF JUSTICE 

Before the 

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, and CIVIL LIBERTIES 
COMMITTEE ON THE JUDICIARY 
U.S. HOUSE OF REPRESENTATIVES 

Hearing Entitled 

“ENFORCEMENT OF THE FAIR HOUSING ACT OF 1968” 

June 12, 2008 

Mr. Chairman, Ranking Member Franks, and Members of the Subcommittee, it is an 
honor to appear before you today to discuss the Civil Rights Division’s fair housing and lending 
enforcement. 

In my role as a Deputy Assistant Attorney General for the Civil Rights Division, I 
oversee the Housing and Civil Enforcement Section, which is charged with ensuring non- 
discriminatory access to housing, credit, and public accommodations. We understand the 
importance of these opportunities to American families, and we work hard to meet this weighty 
responsibility. The Division is strongly committed to enforcing the Fair Housing Act, the Equal 
Credit Opportunity Act, Title II of the Civil Rights Act of 1964, the Religious Land Use and 
Institutionalized Persons Act, and the Servicemembers Civil Relief Act. 

This April, we commemorated the fortieth anniversary of the Fair Housing Act - 
landmark legislation that outlawed discrimination on the basis of race, color, national origin, or 
religion in the sale, rental, or financing of housing. On several occasions since the original Act 
was passed in 1968, Congress has reaffirmed and expanded this country’s commitment to fair 
housing by extending the Act’s protections to include sex, disability, and familial status and 
providing for much-needed enforcement tools. 

The right protected by the Act - to be free from discrimination in housing - is at the heart 
of the American dream, and for forty years, the Department of Justice has worked to make that 
dream a reality for all Americans. Since 2001, the Department has brought more than 200 cases 
based on discrimination because of race, color, national origin, sex, religion, disability, or 
familial status. We have required landlords, real estate companies, builders, architects and 
engineers, lenders, and local governments to implement non-discriminatory policies and 
procedures. We have obtained millions of dollars of compensation for victims of discrimination. 
And, although criminal enforcement is not the subject of today’s hearing, I would be remiss if I 
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did not note that we have convicted dozens of defendants who have threatened families by 
burning crosses and committing other acts of violence outside their homes. 

Although we have made progress over the last forty years, there can be no question that 
housing discrimination exists today. Just a sample of recent cases confirms the work still to be 
done. In one case, a landlord refused to rent to an African-American mother and daughter 
because of what his other tenants would think. In another case, a landlord replaced a tenant’s rent 
and refused to make repairs to her unit when her African-American boyfriend moved in with her. 
In another case, a local government retaliated against an employee who promoted an affordable 
housing development that would be welcoming to African Americans. And in yet another case, a 
new landlord decided to systematically terminate the leases of long-time Hispanic tenants under 
the guise of making renovations. Each of these cases was investigated and charged by the 
Department of Housing and Urban Development. The Housing and Civil Enforcement Section 
then litigated and successfully settled them. 

But these cases are just the tip of the iceberg. Over the years, discrimination, particularly 
race and national origin discrimination, has become more difficult to detect, as more and more 
housing providers have learned that even discriminatory statements are illegal. A rental agent 
who treats a prospective African-American, Hispanic, Asian-American, or Native-American 
tenant politely but falsely tells him or her that no apartment is available violates the Fair Housing 
Act. Unfortunately, the prospective tenant is not likely even to know that he or she has been the 
victim of discrimination, much less complain about it. 

Two years ago, the Department of Justice launched Operation Home Sweet Home, an 
initiative specifically designed to combat these more hidden forms of discrimination. As part of 
the initiative, we committed additional resources to our fair testing program and enhanced our 
targeting. By conducting multiple paired tests in the same location, we can find and collect 
evidence against the landlord who politely lies about the availability of an apartment because of 
a prospective tenant’s race, national origin, sex, religion, disability, or familial status. 

Operation Home Sweet Home is achieving significant results. In fiscal year 2007, we 
conducted more than 500 paired tests, exceeding by more than 20 percent the highest number of 
tests conducted in any previous year since the program’s inception. The testing program also is 
producing new cases. We are currently litigating a case alleging a pattern or practice of 
discrimination against African Americans in Roseville, Michigan. Another case on behalf of 
African Americans based on testing evidence is in pre-suit negotiations. In addition, during 
fiscal year 2007, Operation Home Sweet Home resulted in the first pattern or practice 
discrimination case ever brought by the Civil Rights Division on behalf of Asian Americans 
based on evidence from our testing program. That case, United Stales v. Pine Properties (D. 
Mass.), was settled in January 2008, with the defendants agreeing to pay up to $158,000 in 
monetary relief. Operation Home Sweet Home also has resulted in pattern or practice 
discrimination cases on behalf of families with children and guide-dog users. 

During fiscal year 2007, the Housing and Civil Enforcement Section obtained settlements 
and judgments in fair housing and fair lending cases requiring the payment of a total of over $7 
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million in monetary damages to victims of discrimination and civil penalties to the government. 
These cases involve a wide range of vulnerable victims of discrimination. 

Clearly, race and national origin discrimination in housing is an ongoing problem. 
Fortunately, the Division continues to enjoy significant success in its pattern or practice race 
discrimination cases under the Fair Housing Act. For example, in March 2007, we obtained a 
judgment in United States v. Matusoff Rental Company (S.D. Ohio) that the defendant had 
engaged in a pattern or practice of discrimination on the basis of both race (against African 
Americans) and familial status. The Matusoff judgment requires the defendant to pay a total of 
$405,000 in compensatory damages and $130,000 in punitive damages to twenty-six individual 
victims of discrimination. This is the second largest damage award the Department ever has 
obtained in a Fair Housing Act case. Also in March 2007, a federal court in Nevada entered a 
consent decree in United States v. Bonanza Springs (D. Nev.), a race, disability, and familial 
status discrimination case, providing for $450,000 in monetary relief. 

In August 2007, the court in United States v. Genera! Properties Company, LLC (E.D. 
Mich.), entered a consent order providing for S725,000 in monetary relief to resolve the 
Division’s allegations that the owners and operators of an apartment complex in Livonia, 
Michigan, had discriminated against African-American prospective tenants. In May 2008, the 
court in United Stales v. Henry (E.D. Va.), entered a consent order requiring the landlord of a 
subsidized housing complex to pay up to $361,000 to settle the Division’s lawsuit alleging that 
the defendant imposed more restrictive rules and regulations on African-American tenants than 
on other tenants; verbally harassed African-American tenants with racial slurs and epithets; and 
evicted tenants by enforcing a limit of two children per family. In addition, wc currently arc 
litigating several other pattern or practice cases involving race and national origin discrimination. 

The Division’s enforcement of the Fair Housing Act’s protections against discrimination 
based on disability are a vital clement of the President’s New Freedom Initiative to provide and 
enhance community-based opportunities for individuals with disabilities. The Fair Housing Act 
requires that multi-family housing constructed after 1991 include certain features to make it 
usable by, and accessible to, persons with disabilities. Twice a year since 2005, we have held a 
Multi-Family Housing Access Forum, intended to assist developers, architects, and others 
understand the Act’s accessibility requirements and to promote a dialogue between the 
developers of multi-family housing and persons with disabilities and their advocates. Our most 
recent Access Forum events were held in Miami in November 2007 and in Seattle in May 2008. 

In addition to these proactive outreach efforts, the Division actively litigates eases 
involving housing that is not designed and constructed in accordance with the Fair Housing Act 
and the Americans with Disabilities Act. In January 2008, the Division settled a case alleging 
systemic violations of the Fair Housing Act’s multi-family housing accessibility requirements for 
$175,000 in monetary relief plus retrofitting of the inaccessible features. During fiscal year 2007, 
we filed six accessibility cases, settled seven such lawsuits, and obtained favorable summary 
judgment rulings in two accessibility cases. The Housing and Civil Enforcement Section also 
actively monitors compliance with the consent decrees in these cases. During calendar year 
2007, we distributed $700,000 and more than $1 million, respectively, to victims in two 
disability discrimination cases. We also continue to monitor the creation of more than 14,500 
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new accessible housing opportunities in twenty-six States resulting from settlements entered 
since October 2004, 

Moreover, the Division vigorously enforces the Fair Housing Act’s requirement that local 
governments not discriminate against group homes for persons with disabilities. For example, in 
March 2008, the Division obtained favorable rulings on behalf of group homes for youth with 
disabilities in the District of Columbia and group homes for persons in recovery from alcohol or 
drug addiction in Boca Raton, Florida. Last fall, working with private plaintiffs, we ended 
contentious litigation over Sarasota County, Florida’s treatment of group homes for persons in 
recovery or with mental illness. The settlement allows the group homes to continue to operate 
and requires the county to pay $760,000 in monetary relief- our largest monetary settlement 
ever in a group home case. 

Another active area in our Fair Housing Act enforcement has been cases alleging 
systemic sexual harassment by landlords. During this Administration, the Civil Rights Division 
has filed almost three times as many housing-related systemic sexual harassment cases than in 
the prior Administration. Sexual harassment by a landlord is particularly disturbing because the 
perpetrator holds both the lease and a key to the apartment. For example, in April 2008, the court 
entered our consent decree providing for $250,000 in monetary relief to resolve a lawsuit 
alleging that the owner of rental properties in Missouri had subjected female tenants to unwanted 
verbal sexual advances, unwanted physical sexual advances, forcible physical contact, and 
threats of eviction when they refused or objected to his sexual advances. In March of this year, 
we obtained a consent decree requiring the property managers, owner, and a maintenance man at 
two other Missouri apartment complexes to pay $75,000 in damages to aggrieved persons, as 
well as a $20,000 civil penalty. 

Although most sexual harassment eases brought by the Housing and Civil Enforcement 
Section involve claims against landlords under the Fair Housing Act, in Octoher 2007, the 
Division resolved its first-ever case alleging systemic sexual harassment in lending in violation 
of both the Fair Housing Act and the Equal Credit Opportunity Act. In United States v. First 
National Bank of Pontotoc, Mississippi (N.D, Miss.), we alleged that a former bank vice 
president used his position to sexually harass female borrowers and applicants for credit, 
incl uding home mortgage loans, and that the bank was liable for those actions. The consent 
decree requires the defendants to pay $250,000 to fifteen identified victims, up to $50,000 for 
any additional victims, and $50,000 to the United States as a civil penalty. The settlement also 
requires the bank to make changes to its policies and practices to prevent and detect any future 
harassment. 

The First National Bank of Pontotoc case is just one of the Division’s lawsuits that 
protect the rights of Americans to purchase houses as well as to rent them. Our fair lending 
enforcement efforts are a key component of our fight against housing discrimination. While a 
lender may legitimately consider a range of factors in determining whether to provide a loan to 
an applicant, race or national origin has no place in this determination. “Redlining” is the term 
used to describe a lender’s refusal to provide lending services in certain areas based on the racial 
makeup of the area’s residents. The Division is working hard to eliminate this form of 
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discrimination, which places a barrier between Americans and the dream of owning their own 
home. 


During fiscal year 2007, we filed and resolved a lawsuit against Centier Bank in Indiana 
for violations of the Equal Credit Opportunity Act and the Fair Housing Act. In this case, we 
alleged Centier unlawfully refused to provide its lending products and services on an equal basis 
to residents of minority neighborhoods, thereby denying hundreds of loans to prospective 
African-American and Hispanic residents. Under the settlement agreement, the bank will open 
new offices and expand existing operations in the previously excluded areas, as well as invest 
$3.5 million in a special financing program and spend at least $875,000 on outreach, marketing, 
and consumer financial education in these redlined areas. 

Also in fiscal year 2007, we filed and resolved three cases under the Equal Credit 
Opportunity Act (ECOA) involving auto lending discrimination. In August 2007, the Division 
filed and resolved two cases against Ford dealerships in Pennsylvania. These lawsuits alleged 
that the dealerships engaged in a pattern or practice of discriminating against African-American 
customers by charging them higher dealer markups on car loan interest rates. The consent orders 
in those cases provide for up to $457,000 in damages for African-American customers who were 
charged higher interest rates. In addition, the dealerships agreed to implement changes in their 
policies and practices, including new guidelines to ensure that the dealerships follow the same 
procedures for setting markups for all customers and that only good faith, competitive factors 
consistent with ECOA influence that process. In January 2007, we filed and resolved a case 
against Compass Bank in Alabama, alleging that the bank violated ECOA by engaging in a 
pattern of discrimination on the basis of marital status in thousands of automobile loans it made 
through hundreds of different car dealerships in the South and Southwest. Specifically, we 
alleged that the bank charged non-spousal co-applicants higher interest rates than similarly- 
situated married co-applicants. The consent decree requires the bank to pay up to $ 1 .75 million 
to compensate several thousand non-spousal co-applicants whom we alleged were charged 
higher rates as a result of their marital status. We currently have two additional fair lending 
lawsuits in pre-suit negotiations. 

The Housing and Civil Enforcement Section also enforces the anti-discrimination 
requirements of Title II of the Civil Rights Act of 1964. In March 2008, we resolved a Title II 
lawsuit against the owner and operator of Kokoamos Island Bar and Grill, a Virginia Beach club 
and restaurant. Wc alleged that Kokoamos discriminated against African-American patrons in a 
place of public accommodation by implementing a discriminatory dress code targeting African 
Americans and by applying the dress code in a discriminatory manner. Our consent decree 
requires Kokoamos to implement changes to its policies and practices in order to prevent such 
discrimination. We also continue to monitor compliance with our 2004 consent decree in United 
States v. Cracker Barrel Old Country Stores, which resolved our lawsuit alleging a pattern or 
practice of discrimination against African-American customers and prospective customers in the 
restaurant’s seating and service practices. Cracker Barrel continues to make progress toward full 
compliance with the comprehensive reforms mandated by that consent decree. 

In addition, the Division continues its vigorous enforcement of the Religious Land Use 
and Institutionalized Persons Act of 2000 (RLUIPA). The land-use provisions of RLUIPA bar 
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zoning practices that discriminate against or impose undue burdens on house of worship and 
religious schools. Since 2001, the Division has reviewed 156 RLUIPA matters and has opened 
thirty-eight full investigations. Seventeen of these full investigations have been resolved 
favorably prior to the filing of a lawsuit. The Division also has filed five RLUIPA lawsuits, three 
of which have been resolved by consent decree, and two of which are pending. 

In February 2008. the Division reached a consent decree in a suit against the City of 
Waukegan, Illinois, which requires that the city amend its zoning code to treat religious 
assemblies and non-religious assemblies equally as required by RLUIPA. The Division also 
obtained a favorable summary judgment ruling in October 2007 after filing an amicus brief in a 
case in which the Township of Wayne, New Jersey, had taken various actions to block the 
building of a mosque. The two RLUIPA cases currently pending involve alleged discrimination 
by the Village of Airmont, New York against Hasidic Jews seeking to build a boarding school, 
and the Village of Suffem, New York’s denial of a permit to an Orthodox Jewish group to 
operate a “Shabbos House" near a hospital where Sabbath-observant Jews may stay while 
visiting patients on the Sabbath. 

The Division also continues to build a Servicemembers Civil Relief Act (SCRA) 
enforcement program. Since receiving SCRA enforcement authority in 2006, wc have opened 
several investigations under the SCRA and have resolved the first such investigation with a 
favorable outcome. In addition, we have engaged in a sustained outreach effort, including 
visiting military bases throughout the country to inform JAG attorneys that we are actively 
investigating SCRA matters and stand ready to help them enforce the SCRA. 

President Bush has said: “As a Nation, and as individuals, we must be vigilant in 
responding to discrimination wherever we find it and ensuring that minority families have access 
to housing.” I am committed to fulfilling this pledge, and the Civil Rights Division will continue 
to dedicate our energy and resources to exposing and eliminating discriminatory housing and 
lending practices. 

Thank you for the opportunity to testify today. 
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Mr. Nadler. I thank you. 

We now recognize for 5 minutes Ms. Kendrick. 

TESTIMONY OF KIM KENDRICK, ASSISTANT SECRETARY, OF- 
FICE OF FAIR HOUSING AND EQUAL OPPORTUNITY, DE- 
PARTMENT OF HOUSING AND URBAN DEVELOPMENT 

Ms. Kendrick. Thank you. Chairman Nadler, Ranking Member 
Franks and Members of the Subcommittee, good morning. I am 
Kim Kendrick, assistant secretary for the Office of Fair Housing 
and Equal Opportunity at the U.S. Department of Housing and 
Urban Development. On behalf of Secretary Steven Preston, I am 
truly honored to have this opportunity to testify before you today. 

I would like to submit my written testimony for the record. 

Forty years ago, Congress passed the Fair Housing Act and took 
a major step toward fulfilling Dr. King’s dream of a united society. 
Today that landmark legislation guarantees that people can live 
where they want regardless of their race, color, national origin, re- 
ligion, sex, familial status, and disability. 

Since that time, much progress has been made. Cities and neigh- 
borhoods are much less segregated, and African-Americans and 
other minorities enjoy more economic opportunities than ever be- 
fore. Yet discrimination persists. For the last 2 consecutive years, 
HUD and our State and local fair housing partners have received 
more than 10,000 complaints of discrimination. These are stark re- 
minders that we still have a long way to go to fulfill America’s 
promise of justice and equality for all. 

In my role, I oversee the office of HUD that has the principal re- 
sponsibility for enforcement of the Fair Housing Act. In addition to 
the men and women at HUD who investigate housing discrimina- 
tion complaints and the attorneys at HUD that help prosecute 
them and the Department of Justice attorneys who file suits in 
Federal court, there are 108 State and local agencies that enforce 
the law that provides rights, remedies and procedures that are sub- 
stantially equivalent to those provided under the Fair Housing Act. 

Not only do we investigate complaints in an efficient manner, we 
also obtain significant relief for people whose rights have been vio- 
lated. The department and its State and local partners reached res- 
olution in 3,100 cases in fiscal year 2007, obtaining more than $4.7 
million in monetary relief for victims of discrimination through in- 
formal resolution and conciliation. 

My written statement includes several case examples that illus- 
trate how our conciliation efforts achieve positive outcomes. But 
one case I will mention involves a family in Portland, Oregon, who 
has an autistic child. 

The family asked the apartment management company to move 
the family to a first-floor unit as an accommodation for the son’s 
disability so they would not disturb the neighbors. The manage- 
ment company refused to move the family and also refused to ex- 
tend their lease when it came up for renewal. HUD conciliated this 
case, obtaining $40,000 in relief for the child’s family, plus an addi- 
tional $10,000 donation to a charitable organization that focuses on 
autism. 

When the department learns of discrimination but no one comes 
forward to file a complaint, we exercise our authority to initiate in- 
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vestigations. To launch these investigations, which have a broad 
public impact, the department created an Office of Systemic Inves- 
tigations within that Office of Fair Lending Division. The Fair 
Housing Lending Division initiates investigations when lending 
patterns suggest discrimination by a lender but no individual has 
come forward to file a complaint. 

So far this year, this division has selected targets for new lend- 
ing investigations based on apparent disparities in loan pricing and 
denial rates between minority and White, non-Hispanic loan appli- 
cants. Further, the Fair Lending Division selected an additional 
lending target this year based upon that lender’s stated lending 
policy. 

And because enforcement alone is not enough, we have increased 
our efforts to educate the public and housing providers about their 
rights and their responsibilities under the Fair Housing Act. 

Most recently, we launched a national public service announce- 
ment campaign to educate the public about their fair lending 
rights. While the centerpiece of the campaign is a 30-second public 
service announcement, the campaign also includes a toolkit that 
lists resources available to help consumers learn about the 
homebuying process and their lending rights and a series of town- 
hall forums to inform the public about HUD’s efforts to reduce un- 
fair and discriminatory lending practices. 

At HUD, we are committed to ensuring that each housing trans- 
action in this country is fair and without discrimination. Thank 
you for the opportunity to testify before you today. And now I 
would like to show you our lending campaign’s 30-second public 
service announcement. 

(Video played.) 

[The prepared statement of Ms. Kendrick follows:] 

Prepared Statement of Kim Kendrick 

Chairman Nadler, Ranking Member Franks, and Members of the Subcommittee, 
good morning. I am pleased to have the opportunity to testify before you today on 
the state of fair housing in the United States. 

Forty years ago, in the wake of the assassination of Dr. Martin Luther King, Jr., 
this country passed the Fair Housing Act, which made it unlawful to discriminate 
in housing and housing-related transactions on the basis of race, color, religion, or 
national origin. Six years later, Congress expanded those protections to prohibit dis- 
crimination based on sex, and amended the law again in 1988 to prohibit discrimi- 
nation against families with children and persons with disabilities. 

In the past forty years, our nation has made great progress in fulfilling the prom- 
ise of equal opportunity in housing. Today, our cities and neighborhoods are less 
segregated, loan underwriting guidelines no longer spell out different policies based 
on race, and many building codes across the country now require new multifamily 
housing to be accessible to persons with disabilities. 

But discrimination persists. HUD studies show that African Americans, His- 
panics, Asian Americans, and Native Americans receive consistently unfavorable 
treatment at least 20 percent of the time when they seek to purchase or rent a 
home. In some communities, persons with certain disabilities encounter unfavorable 
treatment in one out of two transactions. And more than half of the population is 
unaware that it is illegal to discriminate against families with children in housing. 

As the Assistant Secretary for Fair Housing and Equal Opportunity, I oversee the 
federal government office with the principal responsibility for enforcing the Fair 
Housing Act. However, we do not do it alone. We are aided by 108 state and local 
agencies that enforce laws that provide rights and remedies that are substantially 
equivalent to those provided under the federal law. We also work in close partner- 
ship with the Department of Justice, which has the authority to pursue cases 
against housing providers, lenders, and others who engage in a “pattern and prac- 
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tice” of discrimination. The Department of Justice also files suit in cases charged 
by HUD, when one of the parties elects to have the case heard in federal court. 

HUD’s fair housing mission is broader than the investigation, conciliation, and ad- 
judication of individual cases. The Department also conducts significant education 
and outreach activities in support of its enforcement operation. This includes the re- 
lease of public service announcements and other material to educate the general 
population on its fair housing rights and remedies. The Department also conducts 
regular studies on the level and extent of housing discrimination in American soci- 
ety and public awareness studies of the rights protected under the law. 

The Department also manages two major fair housing programs which com- 
plement the Department’s fair housing activities: the Fair Housing Assistance Pro- 
gram (FHAP), a $25.6 million program in FY 2008, which reimburses the 108 state 
and local agencies for the investigations they conduct under their substantially- 
equivalent laws, and the Fair Housing Initiatives Program (FHIP), a $24 million 
program in FY 2008, which provides grants to non-profit organizations to carry out 
private education and enforcement activities in support of the federal law. These ac- 
tivities include testing local housing providers to determine whether they treat ap- 
plicants fairly, filing private fair housing litigation, and holding forums and semi- 
nars to educate consumers and housing providers alike. 

Then, finally, in addition to the Fair Housing Act, the Department administers 
several other fair housing laws that guarantee fair access and equal opportunity in 
housing. These laws include Title VI of the Civil Rights Act of 1964, which prohibits 
discrimination on the basis or race, color, and national origin in federally-assisted 
housing; Section 504 of the Rehabilitation Act of 1973, which prohibits discrimina- 
tion on the basis of disability, in federally-assisted housing; Section 3, which re- 
quires recipients of federally-assisted housing funds to create economic opportunities 
for low-income persons in those communities; as well as several other authorities. 

The Department’s enforcement of the federal Fair Housing Act, however, com- 
prises its primary fair housing function. The Fair Housing Act, unlike the other au- 
thorities the Department administers, applies to virtually all housing transactions, 
public and private. 

HUD enforces the Fair Housing Act through investigation, conciliation, and adju- 
dication of complaints from individuals who believe they have experienced discrimi- 
nation and complaints the Department initiates on its own based on information 
that suggests a discriminatory housing practice has occurred. While the Department 
has increasingly exercised its authority to bring complaints on its own (having 
brought over 20 such complaints or investigations in the last two years), the Depart- 
ment dedicates most of its resources to the investigation of individual complaints 
of discrimination. The Department receives these complaints from individuals who 
write the Department by mail; file a complaint online at www.hud.gov/fairhousing; 
call HUD’s toll-free Housing Discrimination Hotline at 1-800-669-9777 or one of 
HUD’s office’s directly; or visit one of HUD’s offices in person. 

HUD investigates each complaint and, as required under the Fair Housing Act, 
makes informal attempts to resolve the complaint through conciliation prior to mak- 
ing a formal determination on the merits. If conciliation fails, the Department 
issues a finding on the merits. The Department will dismiss the complaint if there 
is insufficient evidence to support the allegation of discrimination. Where the evi- 
dence supports a finding of discrimination, HUD will issue a charge — the equivalent 
of a lawsuit — before an Administrative Law Judge. In the Administrative Law 
Judge forum, HUD attorneys argue the case at no cost to the individual who faced 
the discrimination. If the Administrative Law Judge finds in HUD’s favor, the judge 
may compensate the complainant for any injury, enjoin the housing provider or 
other entity from further discrimination, and impose a civil penalty. The parties, at 
the time HUD issues the charge, also have the right to elect to have the matter 
heard in United States District Court. If the parties elect to that forum, the Depart- 
ment of Justice will bring the suit on behalf of the government and at no cost to 
the individual victim of discrimination. 

One cannot comprehensively describe or assess national trends in fair housing en- 
forcement without also examining the complaints handled by HUD’s FHAP part- 
ners — 108 state and local agencies that administer laws substantially equivalent to 
the Fair Housing Act. Of the 10,150 complaints filed in FY 2007, FHAP agencies 
investigated approximately 7,700 of those complaints, or 75%, of the complaints filed 
nationally. This is a 25% increase from five years ago (FY 2003), and a 75% increase 
from just ten years ago (FY 1998), when HUD and FHAP agencies received just 
5,819 housing discrimination complaints. 

It is important to note that HUD and the FHAP agencies also receive several 
thousand complaints about other “unfair” housing practices each year that do not 
constitute a jurisdictional complaint under the Fair Housing Act. These could be 
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complaints of unfair eviction, poor maintenance, or other disputes, where the indi- 
vidual does not allege discrimination based on race, color, religion, national origin, 
sex, disability, or familial status. The agencies also receive complaints alleging dis- 
crimination because of age, marital status, source of income, or sexual orientation. 
The Fair Housing Act, however, does not authorize HUD to accept complaints on 
these bases nor can the Department reimburse FHAP agencies for their investiga- 
tion of these complaints. Therefore, when HUD reports in FY 2007 that HUD and 
FHAP agencies received 10,150 complaints, it is counting only those complaints de- 
termined to be jurisdictional under the F air Housing Act. 

FHAP agencies, to be certified as a “substantially-equivalent agency,” must at- 
tempt to resolve all complaints informally prior to issuing a determination on the 
merits. Congress included this conciliation requirement in the federal Fair Housing 
Act in order to expeditiously resolve complaints of discrimination and promptly re- 
cover for victims of discrimination the housing they sought and other equitable re- 
lief for the individual and the public interest. Together, the Department and its 
state and local partners successfully conciliated or reached informal resolutions in 
more than 3,100 cases, or in 30% of cases, in FY2007. Collectively, the agencies ob- 
tained over $4.76 million in monetary relief through these resolutions. This amount 
is in addition to other relief complainants may have obtained, such as housing units 
they desired, accessible parking spaces sought, fair rental price or fair interest rates 
on loans, or retrofits to make a property accessible to persons with disabilities. Con- 
ciliation agreements also include public interest relief, such as changes in the hous- 
ing provider’s policies or practices, fair housing training, or relief funds for other vic- 
tims of discrimination. 

The Fair Housing Act and substantially-equivalent laws require the agencies to 
attempt to resolve every case through conciliation, regardless of the evidence 
against the respondent. Even if a housing provider has an explicitly discriminatory 
policy on its books, which would result in an almost-certain charge against the hous- 
ing provider, the Department must bring the parties together for conciliation before 
issuing a charge. In these cases, the housing provider, given the weight of the evi- 
dence, more often than not, chooses to conciliate the case. In executing any concilia- 
tion agreement, the Department ensures the agreement ameliorates the wrong done 
to the victim, and that it provides relief for public interest, which includes the elimi- 
nation of any discriminatory policies and practices and monitoring. Many cases that 
would lead to charges conciliate instead because the parties decide that conciliation 
best meets their needs in the given case. 

Let me share a few examples of cases which may have resulted in charges but 
where the parties instead negotiated conciliation agreements providing significant 
relief for the complainants. 

On April 15, 2008, the Department successfully conciliated a complaint on behalf 
of the Sanchez family, a couple with an autistic child, who lived in an apartment 
complex outside Portland, Oregon. Two years after Mr. and Mrs. Sanchez moved 
into the Masters Apartments in Aloha, Oregon, Mrs. Sanchez gave birth to a baby 
boy. At three years old, the child was diagnosed with autism and, because of his 
condition, he caused some noise disturbance to the downstairs tenants. The Sanchez 
family asked the apartment management company to move them to a first-floor unit 
as an accommodation for their son’s disability so they would not disturb any neigh- 
bors. The management company refused to move them and also refused to extend 
their lease when it came up for renewal. The Department conciliated this case, ob- 
taining $40,000 in relief for the Sanchez family plus an additional $10,000 donation 
to charitable organizations. 

Another example of the notable relief HUD obtains through its conciliation agree- 
ments are the cases the Department conciliated in December 2007, on behalf of 
seven families living at Ridge Crest Apartments in St. Louis, Missouri. The families 
alleged that the property’s rules, which included parental supervision of children 
under 18 whenever they went outdoors (even to go between buildings), discrimi- 
nated against families with children. The investigation found that many of the fami- 
lies and children lived in fear of the management company, which closely monitored 
and reported on their children’s activities. HUD’s conciliation agreement provided: 
$83,000 in relief for the complainants; $15,000 for a victims” fund; $72,000 in fund- 
ing for an after school program for two years; and removal of rules pertaining spe- 
cifically to children. 

Conciliation agreements meet the needs of the complainants and the public inter- 
est. When complainants are dissatisfied with the relief offered by housing providers, 
they may reject it and seek determinations on the merits from the agency. If com- 
plainants are satisfied with conciliation proposals, but the Department, or the state 
or local agency, believes the relief proffered does not match what complainants or 
the agency can obtain in an adjudicative forum, the Department educates the com- 
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plainants regarding the existing case law and the relief obtained in comparable 
cases. The complainants may, under those circumstances, decide not to settle the 
case but pursue the case before an Administrative Law Judge. If, however, com- 
plainants insist on accepting settlement proposals that the agency does not believe 
satisfies the public interest, the agencies will allow the parties to settle privately 
and open Secretary-initiated complaints. 

The Department’s case against Summer Place in Las Vegas, Nevada, is one exam- 
ple of a complaint filed by an individual that the Department expanded into a Sec- 
retary-initiated complaint. In November 2006, the Department received a complaint 
from a single mother living in Summer Place Apartments in Las Vegas, NV, who 
had just obtained custody of her daughter. She alleged that less than a month after 
her daughter came to live with her, the apartment manager told her to find a new 
place to live, because the management company did not allow children to live at the 
property. HUD’s investigation found that the management company did refuse to 
rent to families with children, and encouraged other tenants to leave when they be- 
came pregnant or obtained custody of their children. The complainant and the man- 
agement company wished to settle the case. The Department, however, had to ad- 
dress the broader public interest and filed a Secretary-initiated complaint against 
the housing provider to obtain relief for others who were discriminated against. The 
Department identified additional victims of the “no children” policy. The complain- 
ant and the management company wished to conciliate rather than await a deter- 
mination on the merits. The Department successfully negotiated a settlement that 
provided $35,000 in relief to the complainant. The Department obtained $10,500 in 
relief for the other victims identified during the investigation, and $29,500 for an 
escrow fund to compensate other victims of the discriminatory policy who may be 
identified after the Respondents placed notices in local newspapers. 

The Department and FHAP agencies thoroughly investigate all complaints, and 
reached determinations on the merits in about 54% of the cases completed in FY 
2007 (The agencies dismissed 16% of the total cases, where circumstances prevented 
the agency from proceeding. Such “administrative closures” include cases where 
some investigation determined the agency lacked jurisdiction over the alleged viola- 
tion, and cases where the complainant party disappeared, withdrew the complaint, 
or refused to cooperate with the investigation). If the investigative agency finds no 
reasonable cause to believe that a housing provider or other entity has violated the 
Fair Housing Act, it will issue a finding of “no-cause” and close the investigation. 
The complainant retains the right to pursue the matter through private litigation. 
The statute of limitations to file in court is tolled while the matter is pending with 
the agency. If the agency concludes that discrimination has occurred, the agency 
issues a “determination of reasonable cause.” In complaints filed with HUD, at the 
same time the Department issues the determination, it also files a charge of dis- 
crimination with a HUD Administrative Law Judge. The Department seeks through 
its charges to recover damages for the individual, civil penalties, and other relief 
for the public interest. As stated earlier, the parties may also elect at this stage to 
have the matter heard in federal court, where the Department of Justice files suit 
on behalf of the government and may recover damages for the individual and obtain 
injunctive relief. 

Together, the Department and FHAP agencies found “cause” in 609, or 6%, of the 
cases the agencies investigated in FY 2007. As a result of HUD charges this past 
year: six female tenants of a Missouri apartment complex received a $165,000 settle- 
ment for the sexual harassment they endured from the owner of the complex; an 
African-American woman who was physically barred from entering an apartment 
she had contracted to rent, and the woman who tried to rent her the unit over the 
owner’s wishes, received a $74,000 award from an Administrative Law Judge (the 
judge also imposed a $22,000 civil penalty); a mentally-disabled man who was 
wrongly evicted from his home while he was in a coma received, along with his fam- 
ily, $45,000 in a federal consent decree; seven Hispanic families whom owners of 
an apartment building in Orange Grove, California, evicted so they could move in 
Vietnamese persons, received $174,000 in a consent order; an African-American 
school principal denied the opportunity to view a home for sale because of the color 
of her skin received $30,000 and her agent $5,000, in a federal consent order; and 
a mother, whose daughter’s epileptic seizures worsened after the landlord refused 
to allow her assistance animal on the property, received $102,000 plus attorney’s 
fees in a Department of Justice consent order. 

In addition, whenever the Department learns of discrimination from an inde- 
pendent source, the Department informs victims of discrimination of their rights 
and takes a complaint. For example, the Department advised an African-American 
woman of her right to file a complaint when it learned from a television report 
about the discrimination she experienced. The woman attempted to rent an apart- 
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ment at Fountainview Apartments near Orlando, Florida. At the rental office, she 
saw a map on the wall indicating which units at the complex were currently avail- 
able. The manager, however, told her that nothing was available and that nothing 
would be available anytime soon. Suspecting she had been discriminated against, 
the woman, who had seen HUD’s public service announcements, asked another 
woman, who did not have a racially-identifiable voice, to call the property. That per- 
son learned that units were, in fact, available and she was invited to come view the 
units. The woman reported this experience to a local news station, who conducted 
its own testing, which showed clear evidence of discrimination. Upon watching the 
televised report of the woman’s experience, the Department contacted her on Feb- 
ruary 8, 2008, to take her complaint. The Department charged this case on April 
28, 2008. The parties subsequently elected to move to the case to federal court, and 
the Department of Justice filed suit on behalf of the government in May 2008. 

Moreover, whenever an individual files a complaint that suggests an apartment 
complex owner/manager or other entity may be engaging in a systemic practice of 
discrimination, the Department works with the additional victims to assist them in 
filing complaints and securing compensation for these individuals, as well. For ex- 
ample, in September 2006, residents of an apartment building in Virginia Beach, 
Virginia, filed complaints with the Department alleging that Mr. Henry, the owner 
of their apartment building discriminated against them because they were African 
American. In the course of HUD’s investigation, the Department discovered that Mr. 
Henry subjected African-American tenants to rules and restrictions that he did not 
place on white tenants. The African-American tenants, for example, had to abide by 
“quiet hours” and restrictions placed on their guests. The Department sought and 
received complaints from four additional tenants who had faced discrimination and 
charged the case in April 2007. Just last month, the Department of Justice entered 
into a consent decree that requires Mr. Henry to pay $361,000, which includes: 
$84,000 to two of the tenants; $235,000 for a fund to compensate other victims; and 
a civil penalty of $42,000. Mr. Henry paid additional compensation to five other 
complainants in private settlements. 

From charges, conciliations, and settlements combined, victims of discrimination 
receive positive outcomes in more than 36% of complaints investigated by the De- 
partment and its state and local partners in FY 2007. 

While investigations, settlements, and adjudications of individual complaints com- 
prise the principal means by which the Department enforces the Fair Housing Act, 
the Department regularly exercises its authority to bring its own action against a 
person or entity that has violated the Fair Housing Act, where no individual has 
filed a complaint. In FY 2007 alone, the Department initiated 16 Secretary-initiated 
complaints or investigations. These included investigations of: a large apartment 
management company in New York engaged in alleged racial discrimination; several 
large apartment complexes in Pennsylvania, Nevada, and Colorado, who allegedly 
refused to rent to families with children, subprime lenders who charged African 
Americans and Hispanics higher rates and fees, on average, than white borrowers, 
and real estate associations that limited benefits of association to others of the same 
religion. In FY 2008, the Department has filed additional Secretary-initiated com- 
plaints, including a complaint a large Florida housing provider for refusing to rent 
to families with children and four additional investigations into the practices of 
lenders for possible discrimination on the basis of race and national origin. 

The Department’s Secretary-initiated investigations of possible discrimination in 
the lending market is particularly critical as applicants for loans often do not under- 
stand the reason for their denial nor the complicated metrics that go into pricing 
their loan. Moreover, borrowers have no information regarding what others pay for 
the same mortgage product, so they do not know if they have received a fair price. 
HUD can examine the larger lending and pricing patterns of the lender and uncover 
discrimination an individual cannot. 

Each year since 2005, the Federal Reserve Board (FRB) has provided the Depart- 
ment with a list of independent mortgage companies that the FRB had identified 
as having disparities in the incidence, denial rate, or rate spread of high-cost loans. 
Each year the Department analyzes the loan data for each lender flagged on that 
list, reviews the complaint data on those lenders and selects targets for investiga- 
tion. Since the lists were first published in 2005, the Department has conducted 
econometric analyses on more than 350 lenders to select targets for investigation. 
To date, the Department has initiated six investigations into independent mortgage 
companies because of disparities in their HMDA data. 

To further ensure the best possible handling of all fair housing complaints by the 
Department, FHEO has made structural changes to the organization. In FY2005, 
FHEO created the Office of Systemic Investigations, which oversees all of the De- 
partment’s Secretary-initiated investigations and complaints that involve systemic 
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discrimination. In FY2007, the Department further enhanced its enforcement by 
adding a Lending Division within the Office of Systemic Investigations. The Division 
initiates investigations when lending patterns or other information suggests dis- 
crimination by a lender, but no individual has come forward to file a complaint. In 
addition, the Department has reassigned to the Division HUD’s fair lending over- 
sight of Fannie Mae and Freddie Mac to ensure their underwriting policies and 
practices comply with fair lending laws. The Lending Division is currently con- 
ducting six nationwide Secretary-initiated investigations of independent mortgage 
companies for possible discrimination on based on race or national origin in the 
making and pricing of loans. 

Because individual complaints are the primary enforcement mechanism under the 
Fair Housing Act, the Department has increased efforts in recent years to educate 
the public and housing providers on their rights and responsibilities under the Act. 
This has included national public-service campaigns over the last several years, 
funded through the Fair Housing Initiatives Program (FHIP) and other contracts. 
Fair housing organizations have used the radio, television, and print materials cre- 
ated by these campaigns to promote fair housing and educate people about housing 
discrimination. The Ad Council estimates that a quarter of television viewers in 
2003 viewed Accents, an award-winning public-service announcement. This included 
the complainant in Orlando, Florida, who used her knowledge of this PSA to test 
Fountainview Apartments for discrimination. More recently, in FY 2007, the De- 
partment purchased advertisements on movie screens across the nation to inform 
the public about how to report housing discrimination. More than 1.5 million people 
saw these advertisements over the two weeks that they were in theaters. 

In addition, the Department distributes the Education and Outreach funding to 
individual organizations under FHIP. This funds education and outreach programs 
to inform the public about their rights and responsibilities under the Fair Housing 
Act. This includes presentations before community groups, participation in home- 
ownership fairs, assistance with housing counseling and development of education 
and outreach materials targeted to the local audience. In FY2007, the Department 
provided funding to 33 local fair housing groups in 32 states to conduct education 
and outreach in their respective areas of the country. Through fair housing presen- 
tations alone, these groups will educate more than 250,000 people about their fair 
housing rights this year. Additionally, all organizations who receive private enforce- 
ment grants under FHIP devote a percentage of their budget to education and out- 
reach on the services they provide in the community. 

Also, to encourage people to report the discrimination they encounter, HUD has 
widely publicized outcomes in housing discrimination cases. This helps the public 
recognize that taking action is likely to yield positive results. In February 2007, the 
CNN program Open House aired a segment on housing discrimination. The segment 
featured an interview with an African American woman who filed a complaint with 
HUD alleging that Fifth Third Bank denied her application for mortgage loan be- 
cause of her race. HUD negotiated a $125,000 settlement in this case. Parade maga- 
zine, in an April 15, 2007 profile of the Department’s fair housing mission, advised 
readers that housing discrimination is illegal and provided several examples of un- 
lawful discrimination, such as charging higher rent to tenants based on race or reli- 
gion or refusing to accept families with children. Parade has a circulation of more 
than 35.5 million. In addition, on a monthly basis, from June 2006 through June 
2007, Essence Magazine featured an article on 12 steps of the home buying process. 
Assistant Secretary Kim Kendrick served as one of 12 members of an advisory board 
throughout the 12 steps and provided fair housing information for three of the 12 
articles. 

While more than 10,000 people each year avail themselves of the investigation 
and complaint process, HUD understands that some persons may not want to file 
a federal complaint. Among other reasons, persons may not want to invest the time 
and effort into filing a complaint and going through an investigation. In order to 
serve such persons, the Department funds dozens of private fair housing groups 
though Fair Housing Initiatives Program (FHIP). These groups provide immediate 
assistance to persons who have experienced discrimination. Private enforcement 
groups are able to provide on-the-spot assistance without going through the admin- 
istrative and legal requirements involved in a formal complaint and provide the 
public with a useful alternative to the formal complaint process available through 
HUD and state and local fair housing agencies. 

Finally, the funds the Department administers under FHIP support organizations 
that provide first-line assistance in many communities. For example, HOPE Fair 
Housing Center, a FHIP grantee, discovered that a private property management 
company in DuPage, Illinois, used a rental application that required potential rent- 
ers to disclose their race, ethnicity and any disability. In June 2007, as part of the 
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conciliation agreement in the case the organization filed, the management company 
agreed to pay HOPE Fair Housing $30,000, undergo fair housing training, and re- 
move the offending questions from its application. In another case, an individual 
with HIV, who was denied housing, turned to Project Sentinel for assistance. Project 
Sentinel, a FHIP recipient in California, conducted testing that substantiated the 
allegation that the individual was denied housing because of his HIV status. The 
individual filed a complaint with HUD, and based on the Department’s investigation 
and the testing by Project Sentinel, the Department charged that case in September 
2007. 

In order to encourage and compensate fair housing group for their work on large 
resource intensive complaints HUD added multi-year grants to FHIP in 2005. This 
funding accounted for 73% of FHIP’s $13.9 million enforcement budget in FY 2007, 
providing the top-performing groups with three years of funding. Many fair housing 
organizations, including the National Fair Housing Alliance, advocated for this 
funding, arguing that it would promote more comprehensive testing and better stra- 
tegic planning by the organizations. Any organization that receives a performance- 
based grant must have exceptional experience and excellent performance reviews. 
The multiple-year funding encourages these groups to take on larger cases of hous- 
ing discrimination and allows for better strategic planning by the organizations. 
Both of the organizations discussed above were recipients of performance-based 
funding under the FY2007 grant cycle. 

HUD’s other civil rights responsibilities include the oversight of HUD-funded re- 
cipients to ensure that they are providing housing and housing-related services in 
a nondiscriminatory basis and that they are affirmatively further fair housing. HUD 
reviews its programs by investigating complaints alleging discrimination by HUD- 
funded recipients and conducting compliance review of recipients. HUD uses several 
methods to provide remedies for public interest: voluntary compliance agreements, 
corrective action orders and debarments. For example, after HUD found the Atlanta 
Housing Authority in noncompliance with Section 504 of the Rehabilitation Act of 
1973, HUD entered into a voluntary compliance agreement with the housing author- 
ity in which it agreed to make changes to its housing and other programs to im- 
prove accessibility for persons with disabilities. Until the City of Gainesville, Florida 
Housing Authority agreed to enter into a voluntary compliance agreement, HUD 
issued a Corrective Action Order to the housing authority. The corrective action 
order restricted the housing authority’s access to all Capital Fund Program funds 
not already obligated or under contract to expenditures necessary to cure the civil 
rights noncompliance and to remedy emergency situations. In one instance, HUD 
debarred an Omaha Section 8 landlord for sexual harassment of women tenants. 
This landlord is no longer a Section 8 participant. 

When HUD has found discrimination in Fair Housing Act cases, HUD has not 
hesitated to eliminate Section 8 landlords from HUD programs. On June 11, 2007, 
HUD debarred John Koch, the manager of several Section 8 properties in Omaha, 
Nebraska, from participation in HUD programs after a jury trial in the U.S. District 
Court for the District of Nebraska found that Koch had engaged in unwanted verbal 
and physical sexual advances toward prospective and current female tenants. Fur- 
ther, on September 13, 2007, HUD debarred Bobby and Jewel Veal of Kansas City, 
Missouri, from participation in federal programs after the U.S. District Court for the 
Western District of Missouri found that Mr. Veal, a Section 8 landlord, engaged in 
a pattern of housing discrimination on the basis of sex through unsolicited sexual 
advances toward female tenants, including rape and fondling. The court found that 
Mr. Veal entered the homes of these women without notice, destroying their sense 
of security, and that Mrs. Veal had personal knowledge of his activities and failed 
to take steps to prevent them. The Department debarred the Veals” participation 
in HUD programs for five years. 

The work of each component of HUD’s fair housing program is necessary to fair 
housing enforcement in the United States. The Department’s enforcement system al- 
lows an individual to file a formal fair housing complaint, which is investigated by 
a federal agency. Through the Fair Housing Assistance Program, an individual has 
the option of similar services but on a state or local level. Finally, the Fair Housing 
Initiatives Program provides the public with quick resolution to housing discrimina- 
tion, without the filing of a formal complaint. 

But more important than any individual program is the right of every person in 
the United States to rent an apartment, to buy a home, to obtain a mortgage, to 
live in their home without prejudice because of their race, color, religion, national 
origin, sex, familial status or disability. This was the goal of Dr. Martin Luther 
King, Jr. This is the goal this country reached for when this country passed the Fair 
Housing Act in 1968, and amended it to protect more people 20 years later. This 
is the goal that this Department rededicates itself to every fair housing month. We 
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are committed to ensuring that each housing transaction in this country is fair and 
without discrimination. And when a housing transaction is discriminatory, when 
someone violates the Fair Housing Act, there is no greater priority for this office 
than assisting the man or woman whose rights have been violated. 

Thank you for this opportunity to appear before the subcommittee today. 

Mr. Nadler. The lady’s time has expired. 

I thank the witnesses. 

And I will recognize myself for 5 minutes to begin the ques- 
tioning. 

Ms. Liu, 2 years ago, the Department of Justice launched Oper- 
ation Home Sweet Home, to which you have referred, to combat 
more hidden forms of discrimination. 

In the last fiscal year, the department conducted 20 percent more 
housing discrimination investigations. How many pattern-or-prac- 
tice cases were filed as a result of these investigations? 

Ms. Liu. Thank you so much for that question, Mr. Chairman. 

In February of 2006, the Attorney General announced Operation 
Home Sweet Home to beef up our fair housing testing program. 
And in fiscal year 2007, as you mentioned, we had an extremely 
successful year, with over 500 paired tests. That was 20 percent 
more than had been conducted in any prior year. 

I can tell you that, since September of 2007, we have filed four 
cases based on testing evidence. 

Mr. Nadler. You have filed four cases in the last, what, 6 
months, 7 months? 

Ms. Liu. Since September 

Mr. Nadler. Nine months. Four in the country? How many pat- 
tern-or-practice investigations have been filed since 2006? 

Ms. Liu. Mr. Chairman, I am not sure of the number off the top 
of my head. 

Mr. Nadler. Roughly, roughly. 

Ms. Liu. I am not sure of the number 

Mr. Nadler. About how many have you been filing of pattern- 
or-practice investigations in recent years on an annual basis? 

Ms. Liu. Based on testing evidence? 

Mr. Nadler. Based on testing. 

Ms. Liu. Over the last few years, the number of pattern-or-prac- 
tice cases has averaged about 21 per year, I believe. But I can get 
you the more specific numbers. 

Mr. Nadler. Well, 21 sounds pretty specific. Roughly 20, 25 pat- 
tern-or-practice cases a year. 

Three-and-a-half million — I think it says 3.7 million housing dis- 
crimination cases, and we are filing 21 or 25 pattern-or-practice 
cases a year? That is one out of every 200,000 or something like 
that. Does this sound a little weak, in terms of real enforcement? 

Ms. Liu. Mr. Chairman, as I think I said in my written state- 
ment, the Civil Rights Division’s jurisdiction extends to pattern-or- 
practice cases as well as cases in which HUD investigates, issues 
a charge, and one of the parties elects to proceed in Federal court. 

The number, 3.5 million or 3.7 million, as I understand it, in- 
cludes an estimated number of complaints of discrimination. So I 
just want to emphasize that our jurisdiction is to pursue the large- 
scale pattern-or-practices cases as well as charges that HUD has 
issued and in which one of the parties has elected to proceed in 
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Federal court. So we deal with a much smaller subset than the 3.7 
million number that has been referenced. 

Mr. Nadler. And how many land-use and zoning cases has the 
department brought based on race and national origin for the last 
couple of years? 

Ms. Liu. In this Administration, Mr. Chairman, we have brought 
a number of land-use and zoning cases based on race and national 
origin. We have also been very successful 

Mr. Nadler. Wait a minute. I know you have brought “a num- 
ber.” Can you be a little more specific than that? 

Ms. Liu. Well, over the past 7 years, I know of at least four cases 
against municipalities in zoning and ordinance cases based on race 
and national discrimination. 

Mr. Nadler. Four cases in 7 years? 

Ms. Liu. At least. And I am certainly happy to get you more de- 
tails on the numbers. 

Mr. Nadler. Again, do you think that that is a fair representa- 
tion, a vigorous policy against land-use and zoning discrimination? 

Ms. Liu. I do. I think we have been very successful in bringing 
those cases. And I 

Mr. Nadler. No, wait a minute. You may have been very suc- 
cessful in those four cases. But do you think four cases over 7 years 
is a vigorous attempt to enforce the laws, including the laws 
against land-use and zoning discrimination? 

Ms. Liu. I do, because those are at least four cases in the zoning 
context against municipalities for alleged race and national origin 
discrimination. We also do many, many other kinds of cases. We 
had a very recent successful case against General Properties that 
resulted in $725,000 in relief 

Mr. Nadler. Okay. I am sorry, I am going to have to rush to one 
other thing. 

Ms. Kendrick, approximately 3.7 million fair housing complaints 
occur annually, but in 2006 HUD processed 11,000 complaints. 
That is less than half of 1 percent of the estimated fair housing vio- 
lations that occur in the United States. 

Given the large number of violations, can you explain why so few 
complaints are processed by HUD? Why is it 11,000 and not 
110,000, for example? 

Ms. Kendrick. Thank you for that question, sir. 

We actively seek out complaints. We don’t just sit in our seats 
and wait for complaints to come to us. The 10,000 complaints that 
you are talking about are complaints that were brought to us, but 
we don’t sit in our seats and wait. What we have been doing for 
the last 3 years is we have actively been using the authority that 
we have to initiate 

Mr. Nadler. I am sorry. Those 11,000 are complaints brought to 
you? 

Ms. Kendrick. Brought to us by individuals. 

Mr. Nadler. They do not count actions initiated by you? 

Ms. Kendrick. Exactly. 

Mr. Nadler. And could you give us an estimate of how many 
that might be? 

Ms. Kendrick. In the last 3 years, we have brought 20 secretary- 
initiated complaints based on cases that we have observed in the 
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press, actions that we think need to be taken against a discrimina- 
tory lender 

Mr. Nadler. So roughly 11,000 complaints brought to you and 
20 initiated by you. 

Ms. Kendrick. But the 20, you have to accept, sir, represents 
more than just one case. For example, if we go against an apart- 
ment owner who is renting out 353 units, when we bring a sec- 
retary-initiated case against a landlord that has that many units, 
that is an additional 357 complainants that would have come to us 
but we went to them. 

Mr. Nadler. Thank you. 

My time has expired. I will now yield 5 minutes to the Ranking 
minority Member, Mr. Trent Franks. 

Mr. Franks. Well, thank you, Mr. Chairman. 

And just for the record, Mr. Chairman, I would like to address 
the comments of one of the minority Members who criticized the 
citing of the National Review magazine. 

But let me first say the thing on which I agree with the gen- 
tleman very deeply: that, indeed, with low-income families, one of 
the most important ways that they can stabilize their families eco- 
nomically is homeowner ship. And it is something that I have sup- 
ported all of my public life, both through private initiative and pub- 
lic initiative. 

But I believe it goes even beyond the economics. I think there is 
strong evidence that says that if families own a home, that they 
are also more stable structurally as a family. And I believe it is vi- 
tally important. It is something I hold as a very deep conviction, 
and that any discrimination against anyone on these bases should 
be prosecuted to the fullest extent of the law. 

I think the point of The New York Times discovery — that when 
minorities disproportionately take out the riskiest mortgage, that 
they also have disproportionate foreclosures as well — is something 
that we should face as policymakers. 

Policymakers should do everything that they can to prevent dis- 
crimination, but if they force banks into making loans that are 
actuarily not sustainable, then we don’t do the people that we are 
trying to help any good. We end up ruining the customer. And that 
is one of the things that a bank is not supposed to do. And I think 
that sometimes policymakers need to take responsibility for their 
actions in that regard. 

And I just wanted to make that very clear, that every family I 
think is improved by homeownership, but I especially think the 
pressures of low-incomes families are ameliorated to a great degree 
by homeownership. And it is something that I have supported pri- 
vately and publicly all of my adult life. 

With that said, Ms. Liu, I wanted to ask you, what proactive 
measures is the Department of Justice taking to protect the rights 
of all Americans to obtain housing without illegal discrimination? 

Ms. Liu. Congressman Franks, thank you for that question. 

Operation Home Sweet Home lies at the very center of our effort 
to act proactively in seeking out discrimination. This is a fantastic 
initiative that the Attorney General announced in February of 
2006. And what we do is we send out testers, both testers from a 
protected class and testers who are not from a protected class, all 
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over the country to determine whether people are being treated dif- 
ferently on the basis of race, national origin, familial status, sex, 
et cetera. 

And we have been very successful. In fiscal year 2007, we con- 
ducted more than 500 paired tests all over the country. That was 
a record number for us. In fact 

Mr. Franks. And how does that paired test work? Explain that 
for the less educated among us. 

Ms. Liu. Sure. We will identify, for example, an apartment com- 
plex that we would like to test. And we will quite often make a 
phone call to find out whether or not they have vacancies. 

We will send in, for example, an African-American tester. They 
will express that they are looking, for example, for a one-bedroom 
apartment. They will give a little background about themselves 
and why they want the apartment and so on. And we will track 
how they are treated — for example, whether they are told that an 
apartment is available, whether the property manager is polite to 
them, offers to show them apartments and so forth. 

Very shortly afterwards, we may send in a White tester who has 
the same profile, who is looking for the same kind of apartment, 
and then we will track how that person is treated. And based on 
this evidence, we are able to uncover hidden forms of discrimina- 
tion. 

And, as I mentioned a little bit earlier, we have filed a number 
of cases since last September, including a race discrimination case 
in Michigan, as well as the first-ever case alleging discrimination 
against Asian-Americans based on testing evidence, and that was 
in Lowell, Massachusetts. We settled that a little bit earlier this 
year. So we are very proud of that. 

In addition, we do a substantial amount of outreach. One exam- 
ple is we do do outreach to the construction community. We do 
multi-family housing access forums twice a year all over the coun- 
try, where we reach out to developers and architects and empha- 
size how important it is to everyone in the community that housing 
be built so that it is accessible to persons with disabilities. And we 
try to essentially stop the problems before they occur by educating 
people. 

Mr. Franks. Ms. Liu, this is more of a subjective question, but 
do you, in your capacity, sense any sense on the part of the Admin- 
istration to de-emphasize the effort to prevent housing discrimina- 
tion in this country? Do you sense that there is any environment 
in the Administration that has reduced your focus in that regard, 
as opposed to previous Administrations? 

Ms. Liu. Absolutely not. This Administration, this Department of 
Justice, is completely and totally committed to fair housing. And I 
think we have a very good record on that. 

I should also add that we have the good fortune of working with 
some very talented and extremely dedicated career professionals in 
the Housing and Civil Enforcement Section. And I couldn’t be 
prouder to work with them. 

Mr. Franks. Thank you, Mr. Chairman. My time is up, but 
where did the yellow light go? Okay. It goes to red from green. 

Mr. Nadler. It is probably still somewhere in the vicinity. 
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I now recognize for 5 minutes the distinguished Chairman of the 
full Committee. 

Mr. Conyers. Thank you. I would be happy to give the gen- 
tleman a minute if he needs some more time. 

Mr. Franks. No, forgive me, I wasn’t asking for more time. I just 
wondered where the yellow light went. There was no yellow light 
that time. 

Mr. Conyers. All right. 

You know, Ms. Liu, you are the most positive person I have 
heard all day about this horrendous problem. And your courtesy 
and style is very charming. I am just caught up with how wonder- 
ful this is and the progress we are making. 

Now, tell me, where did you ever practice civil rights law? 

Ms. Liu. Sir, I began my career at Jenner & Block in both Chi- 
cago and here in D.C., a very 

Mr. Conyers. Right. 

Ms. Liu [continuing]. Fine firm. And I had the opportunity to do 
some housing enforcement work there. You may recall that there 
was a very large case against the City of Baltimore’s housing au- 
thority a few years ago involving racial segregation, and I was 
lucky enough to be a part of that case. 

Mr. Conyers. Okay. Now, who were you representing in that 
case? 

Ms. Liu. We were on the plaintiffs side, sir. 

Mr. Conyers. The plaintiff. And who was the plaintiff? 

Ms. Liu. We worked with — and I wish I could — unfortunately, 
the name of the named plaintiff is escaping my memory right now. 
But Jenner & Block worked with one of the fair housing groups in 
Baltimore to bring suit, and I believe it was not only against the 
housing authority 

Mr. Conyers. Okay, all right. Thank you. 

Ms. Liu [continuing]. But F1UD, as well. 

Mr. Conyers. All right. We will find out afterwards. 

Now, how long have you been in your position? 

Ms. Liu. In my current position 

Mr. Conyers. Yes. 

Ms. Liu [continuing]. Since December of 2007. 

Mr. Conyers. So that is less than a year. 

Ms. Liu. That is correct. 

Mr. Conyers. Okay. 

What we have here is a tremendous problem. Do you know how 
long it will take us to ever get this problem of 3.7 million fair hous- 
ing violations dealt with at the rate that we are going? 

Ms. Liu. Sir, I wish I could tell you how long it would take to 
eradicate housing discrimination in this country. I think 

Mr. Conyers. I didn’t ask you all that. The fact of the matter 
is that we will never get it accomplished. So I don’t need you to 
admit that you can’t project it. I can’t either. 

The point I am trying to make is that, at the rate we are going, 
I can’t see how you could possibly positively come here to trumpet 
the accomplishments of either of these departments when the situ- 
ation is horrendous and getting worse. 

Now, let me turn to Attorney Kendrick. 
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Here we are getting so few cases. You are the ones with sub- 
poena power. They don’t even have subpoena power and don’t get 
the cases unless you refer to them in the housing area, right? 

Ms. Kendrick. That is correct. 

Mr. Conyers. So if we have millions of complaints, and we are 
talking about 31 cases brought and 50 cases brought and 20 cases 
brought a year, what is the problem? That is why we are holding 
the hearing, ma’am. 

Ms. Kendrick. I think the problem, sir, is that we have to get 
out more to the people who have complaints to make sure they un- 
derstand — 

Mr. Conyers. You mean you are needing millions more than the 
ones you are already getting. 

Ms. Kendrick. That is correct, sir, because until we are able to 
make sure that everybody understands what their rights are 

Mr. Conyers. But you are not processing — you are processing a 
fraction of the ones in the pile that you are getting. Getting more 
complaints isn’t going to give 

Ms. Kendrick. No, sir, that is not — sir, I would have to beg to 
disagree, because the cases that we are getting we are processing. 
We are conciliating those cases. In 40 percent of the cases that we 
are processing, we are conciliating and getting 

Mr. Conyers. All right. 

Ms. Kendrick [continuing]. Substantial results for those 

Mr. Conyers. I ask for a minute more. 

Mr. Nadler. Without objection. 

Mr. Conyers. Well, I won’t ask you if you are proud of your 
record. You can’t come before a Committee like this and say you 
are not. 

But we have got a humongous problem here. And both of you are 
telling us about a case here and a case there and “they had 500 
tenants, and so this is a big case.” This is a mess that we will 
never get out of. 

And, of course, you are new on the job. 

How long have you been on your job? 

Ms. Kendrick. It will be 3 years in October, sir. 

Mr. Conyers. Well, then you ought to have some sense of the 
frustration that some of us are feeling here today. All this back- 
and-forth, and we have got a problem that will never end the ghet- 
tos in America. We have been talking about this since I came to 
Congress and probably well before. And these kinds of reports that 
you are giving us, your successors 20 years from now will be doing 
the same thing and telling us the same thing. 

Thank you. 

Mr. Nadler. The gentleman’s time has expired. I now recognize 
for 5 minutes the gentleman from Alabama. 

Mr. Davis. Thank you, Mr. Chairman. 

Ms. Liu, let me begin with you. And let me, frankly, move a little 
bit beyond what you have talked about today in your testimony. 
You focused primarily on, frankly, I hate to use the term “garden- 
variety” fair housing cases or “garden-variety” civil rights cases, 
but the standard red-lining, the standard obvious, overt kinds of 
discrimination that we have seen in the housing industry is what 
you talked about. I want to move beyond that to talk a little bit 
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about, frankly, one of the major factors that is pulling our economy 
into a recession right now, which is the explosion of the subprime 
market and all of the issues around that market that are now af- 
fecting the economy. 

And I want to read you one statistic from a notably non-Demo- 
cratic, non-liberal source called The Wall Street Journal. The Wall 
Street Journal says that, in 2006, 61 percent of subprime borrowers 
qualified for a better loan based on their credit scores. And I have 
no idea what number of those were Black, what number of those 
were White or Hispanic or Asian. But a number of people have, 
frankly, raised the question of why the Department of Justice has 
not been more aggressively focused on the whole subprime market. 

I want to read you some other quotes that I thought were inter- 
esting. Perhaps Mr. Franks might even find them interesting. 

This is a story that was written in The New York Times last 
week, June 6, and it outlines in a fairly succinct nature some of 
the issues around the subprime market’s collapse. 

“Mortgage brokers were not told the true terms of their loans, 
homes were overvalued, and investment firms put together mort- 
gage-backed securities packages in ways that inflated their true 
value.” 

Your boss, the Attorney General, was asked to respond to that 
description of the subprime market, and he said, “That has hap- 
pened over and over again. Someone that I met with characterized 
it as ‘white-collar street crime.’” 

So perhaps Mr. Franks might find it interesting that someone of 
his party in this Administration that I think he supports on a fair- 
ly regular basis doesn’t view this as a public policy matter in its 
entirety, but the Attorney General of the United States describes 
the proliferation of problems around subprime as “white-collar 
street crime.” 

Would you agree with the Attorney General, Ms. Liu? 

Ms. Liu. Congressman Davis, let me answer the question in two 
parts, if I could. 

Mr. Davis. As long as one of them actually answers the question. 

Ms. Liu. I will do my best. 

The first part of the questions is that the Civil Rights Division’s 
jurisdiction in the fair lending area stems from the Fair Housing 
Act and the Equal Credit Opportunity Act. And one of the things 
that we have done in the subprime area is that we have pursued 
a number of very large red-lining cases in this Administration, no- 
tably in the Chicago area, in Detroit 

Mr. Davis. Now, you are not suggesting the Justice Department’s 
jurisdiction is limited to red-lining subprime cases. There is no dis- 
pute that if there is an obvious instance of someone extending 
subprime to African-Americans in a disproportionate manner that 
you have jurisdiction. Let’s not waste time arguing about that, 
given my 5 minutes. 

I am talking about, frankly, the nonracial dimensions affecting so 
many people in this country of all colors. And I am asking why the 
department has not been more aggressive in tackling that problem. 

You wouldn’t dispute that the Department of Justice would have 
jurisdiction if there was evidence that mortgage-holders weren’t 
told the true terms of their loan, that homes were deliberately 
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overvalued, and that some investment firms deliberately put to- 
gether securities that were inflated — you are not suggesting that 
any of those things that are proved would not be in the jurisdiction 
of the department, are you? 

Ms. Liu. Those may well fall within the jurisdiction of the de- 
partment, but not necessarily within the Civil Rights Division, 
which is the division that I work for. 

I will say that there are, as far as I know, a number of other 
components of the department that may have jurisdiction over 
those areas. The Criminal Division, for example, I would imagine 
may have jurisdiction to prosecute instances of out-and-out fraud. 

Mr. Davis. Now, let me stop you at that point. Has the chief of 
the Criminal Division talked with you about the feasibility of a 
combined task force, perhaps, to address these problems? Why not 
take your expertise, as someone who runs the housing section, Civil 
Rights, why not match it up with the Criminal Division, which in- 
vestigates fraud? Has that kind of internal conversation happened 
within the department? 

Ms. Liu. Congressman Davis, we, at the department, have had 
a tradition of not discussing our internal deliberations for a variety 
of reasons, most notably so that we can have candid discussions 
and receive advice from the folks that we work with without 
chilling them. 

Mr. Davis. Well, I am not asking you for any privileged, con- 
fidential communications. I am not even asking you what the re- 
sults of those communications would be. From my old days of prac- 
ticing law, I always thought even the most ill-conceived privileges 
protected the content of the conversation, not whether or not they 
have happened. 

Have there been conversations with the chief of the Criminal Di- 
vision about a combined, coordinated task force effort within the 
department to address not just the racial part of this problem but 
broader issues? 

Ms. Liu. Sir, I believe the Attorney General made a statement 
about a mortgage fraud task force. And I really don’t think it is ap- 
propriate for me to go beyond what the Attorney General has said 
on the matter. 

Mr. Davis. If I could ask for an additional 15 seconds, just to fol- 
low up on that. 

Would you have an opinion on that, Ms. Liu? I mean, the Attor- 
ney General has made a statement that he is not going to appoint 
a task force, as a matter of fact. Does that strike you as being an 
advisable decision? 

There was a task force regarding Enron. Frankly, Enron did not 
cause the kind of ripple effects in this economy that the securities 
crisis and the subprime crisis has caused. This is worse than 
Enron, isn’t it? From what you read in the paper, isn’t this worse 
than Enron? 

Ms. Liu. I appreciate your question, but I really don’t think it is 
appropriate for me to go beyond what the Attorney General has 
said. 

Mr. Davis. All right. 

Well, thank you, Mr. Chairman. 

Mr. Nadler. Thank you. 
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The time of the gentleman has expired. I now recognize for 5 
minutes the gentleman from Minnesota. 

Mr. Ellison. Ms. Liu, do Whites and African-Americans and 
Hispanics have subprime loans at the same rate? 

Ms. Liu. Sir, I don’t know the statistics, so I am unwilling to ex- 
press a view on those statistics. I have seen news reports that indi- 
cate that there may be a disparity. 

Mr. Ellison. Yes. So, are you saying you don’t want to express 
a view on whether or not there is a disproportionate impact of the 
subprime mortgage crisis on people of color than others? 

Ms. Liu. I have seen news reports that seem to suggest that 
there is a disparity. 

Mr. Ellison. Well, you would agree that the subprime mortgage 
crisis is a housing issue, right? 

Ms. Liu. I would agree that, broadly speaking, the subprime cri- 
sis is a mortgage issue. But 

Mr. Ellison. Is it an issue that your department has focused on, 
the disproportionate numbers that you have heard about in the 
press of subprime mortgages? 

Ms. Liu. If I could, I would like to highlight some of the work 
that we have done. 

Mr. Ellison. I can read about that. 

I am still stuck on this idea that you don’t know whether or not 
there is a disproportionate impact. Why don’t you know that? 

Ms. Liu. Sir, I can tell you about what I have seen in the news 
reports. I can tell you what reports that I have read. 

Mr. Ellison. Has your department done any focused research on 
this issue? 

Ms. Liu. I don’t know the answer to that question, but I am 
happy to go back and get back to you with a response. 

Mr. Ellison. Well, let me ask you this. Let’s just assume for a 
minute that there has been a disproportionate — well, Ms. Kendrick, 
can you speak to this issue? 

Ms. Kendrick. Yes, sir. I think that we can — I certainly think, 
from our point of view at HUD, I think we have seen studies and 
we have conducted studies where we have seen that African-Ameri- 
cans and Hispanics have received higher rates in the subprime 
market than Whites. 

Mr. Ellison. You know, I want to talk about how we arrived 
there, because I think it is connected to housing discrimination. 

Let me ask you this. Do you think that historic housing discrimi- 
nation patterns made African-American and Hispanic homebuyers 
more susceptible to getting into predatory loans? 

Ms. Kendrick. I think the lack of education, in terms of lack of 
history and not being homeowners, not having high rates of home- 
ownership, may have contributed to the situation, yes, sir. 

Mr. Ellison. Well, what about if you are historically barred from 
the prime market of home mortgages, discriminated against in 
areas of credit, aren’t you sort of ripe for somebody to come along 
and say, “Hey, this is your chance to buy a piece of the American 
dream”? 

Ms. Kendrick. I think that one of the things that we have tried 
to do in this Administration is to make sure that we have increased 
homeownership dollars, increased dollars for homeownership coun- 
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seling to make sure that people understand what their responsibil- 
ities, what their rights are and obligations are when they are pur- 
chasing homes. So I think that we have done that. 

Mr. Ellison. I am glad you mentioned that. 

Now, let me ask you this. Now, Chairman Conyers, you know — 
I assure you, the frustration he expressed is shared by most of us 
on this side of the aisle. I mean, we are not prosecuting enough 
cases of housing discrimination. We are not really bringing the 
cases forward. 

So, in many ways, this problem that I think you are sort of 
agreeing with, the historic housing discrimination patterns, has 
contributed to this susceptibility of African-American and Hispanic 
homebuyers to get into predatory mortgages 

Ms. Kendrick. I think I said lack of education, sir, just so we 
make sure that — the lack of education or the lack of history in 
homeownership, owning property 

Mr. Ellison. Okay, you want to go there? What about edu- 
cation — so education has been equally available for all Americans 
through the course of our history? 

Ms. Kendrick. That is what I am saying, the lack of education 
in these areas, sir. 

Mr. Ellison. Which is the result of what, ma’am? 

Ms. Kendrick. Not being 

Mr. Ellison. Segregation, right? I mean, right, Ms. Kendrick? 
Right? 

Ms. Kendrick. The lack of opportunities to secure mortgages, 
the lack of opportunities to own homes 

Mr. Ellison. Ms. Kendrick, I have only got 5 minutes. That is 
because of discrimination, yes or no? 

Ms. Kendrick. In some cases, yes. 

Mr. Ellison. Okay, let’s talk about the “yes” part, okay? The 
Justice Department’s lack of enforcement of housing discrimination 
cases, their lack of aggressive enforcement has helped to contribute 
to the subprime mortgage crisis, wouldn’t you agree? 

Ms. Kendrick. I can only speak for the Department of Housing 
and Urban Development and the tactics that we have been taking 
to try to address the situation. 

Mr. Ellison. Yes, but I am asking you about your cohort there. 
I mean, isn’t this a causal factor in the situation we have now? 

Ms. Kendrick. I am not willing to say the Department of Justice 
by itself is the sole cause of the problem. 

Mr. Ellison. But would you agree that they played a role? 

Ms. Kendrick. I would not say that, sir. 

Mr. Ellison. They played no role? Okay. 

Ten seconds just so Ms. Kendrick can answer? 

Ms. Kendrick. I can speak to what HUD has been doing in 
working with the Department of Justice to try to address this 
issue. 

As I said before and I think as we testified last year, we have 
been trying to take an aggressive approach to taking a look at 
these lenders, using the HMDA data. And by taking a look at these 
lenders who have these high pricing disparities and going and in- 
vestigating these, filing complaints against these lenders, I think 
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jointly the Department of Justice and HUD are trying to do those 
sorts of things, sir. 

Mr. Nadler. The time of the gentleman has expired. And I rec- 
ognize for 5 minutes the gentleman from Virginia. 

Mr. Scott. Thank you, Mr. Chairman. 

Ms. Liu, you have referred to the 500 testing pairs several times. 
That is about one per congressional district. There are 435 congres- 
sional districts; that is about one per district. What result did you 
find from those tests? 

Ms. Liu. Sir, I have already mentioned that we have brought 
some cases based on the results of those tests. Since the beginning 
of the testing program, I believe we have brought about 85 cases. 
Fifty-three or so of those 

Mr. Scott. Wait a minute. Eighty-five cases were brought out of 
the 500 tests? 

Ms. Liu. No, 85 since the beginning of our testing program, 
which was begun in the early 1990’s. 

Mr. Scott. Out of the 500 tests, what kind of differences did you 
detect from the protected classes? How were they treated dif- 
ferently? 

Ms. Liu. Well, we have one case that we are currently pursuing 
in the Detroit area, in Roseville, MI, in which we found that the 
owners and operators of the apartment complex were telling Afri- 
can-American testers that there were no apartments available 
while telling White testers that there were apartments available. 

Mr. Scott. Out of the 500 pairs, how often was discrimination 
detected? 

Ms. Liu. I can tell you that since September we have brought 
four cases. And I also want to add 

Mr. Scott. Wait, wait. That is 1 percent experienced discrimina- 
tion. Ninety-nine percent of the time there was no discrimination 
detected by the testers? 

Ms. Liu. Congressman Scott, whenever we find that the law and 
the facts justify bringing a case alleging discrimination, we do that. 

Mr. Scott. I have heard of studies that show that almost rou- 
tinely when you send out pairs that there is a different in treat- 
ment. And you are saying that in about 99 percent of the cases, 
there is no difference in treatment. Is that your testimony? 

Ms. Liu. No, sir. My testimony is that whenever we find that the 
evidence and the law justifies bringing a case — and remember, we 
have pattern-or-practice authority and not general authority to 
bring cases alleging individual instances of discrimination 

Mr. Scott. Well, I am not asking authority to bring a case or 
whether you can even make a case. What kinds of differences did 
you detect between the pair going into the same apartment? I 
mean, I assume this is not only apartments but homeownerships? 
You go into realtors 

Ms. Liu. We do do sales testing, yes. 

Mr. Scott. Okay. And what kinds of differences — did you find a 
difference only in about 1 percent of the cases? Or was it routine, 
like everybody else in the world has seen? 

Ms. Liu. I think I have described earlier some of the kinds of dif- 
ferences that we have seen. And I can just state again that when 
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we find that there is evidence to justify — remember, we are looking 
for pattern or practice 

Mr. Scott. I am just asking a simple question. What kinds of dif- 
ferences did you detect from the way people were treated based on 
your pairs? 

Ms. Liu. We have seen members of protected classes being told 
that there are no apartments available 

Mr. Scott. And how often does that occur? 

Ms. Liu. We have brought four cases based on 

Mr. Scott. How often does it occur that people are given dif- 
ferent stories about the availability of apartments? How often? One 
percent? Twenty percent? Fifty percent? 

Ms. Liu. I can’t, as I sit here right now, put a number on that. 
I can tell you what we look for is whether or not we can bring a 
lawsuit. And where we think that we can based on 

Mr. Scott. I am asking you a simple question, not whether you 
can bring a lawsuit, but what kinds of differences among people 
occur. And I am not getting an answer. I have got one answer, that 
1 percent of the time there is a difference. And I think people 
would be shocked to hear that number, quite frankly. And you are 
under oath that 1 percent of the time people go finding an apart- 
ment, they are not given a different story. 

Now, the question is, how often were people given different sto- 
ries? 

Ms. Liu. Sir, I don’t know the answer to that question, because 
what we are looking for is whether or not we can file a case, wheth- 
er the facts and the law warrant filing a case under our pattern- 
or-practice authority. 

Mr. Scott. Well, let me ask Ms. Kendrick, if you had 500 pairs 
go out, how often would you expect them to get different stories? 

Ms. Kendrick. Since we don’t have a testing program, sir, I real- 
ly don’t know the statistics on that. 

Mr. Scott. Have you seen studies of pairs going out? 

Ms. Kendrick. I can tell you based on our own cases that we 
take a look at, there are cases from 2007 where we had 10,000 
complaints of discrimination, and of those cases 40 percent we were 
able to settle. Certainly there was some discrimination that went 
on in those 40 percent of the cases. 

So I can’t say specifically on paired testing, but based on our sta- 
tistics, in about 40 percent of the cases we get, we see discrimina- 
tion. 

Mr. Nadler. The time of the gentleman is expired. I now recog- 
nize for 5 minutes the gentleman from North Carolina. 

Mr. Watt. I am just going to continue exactly where Mr. Scott 
left off, because the HUD doesn’t have testing in its repertoire of 
things that it can do, is that correct? 

Ms. Kendrick. That is correct. But I was just passed a note by 
my trusty colleague that says, under our housing discrimination 
study in 2000, we showed about 20 percent of the time we see dis- 
crimination in paired testing. 

Mr. Watt. Okay. The Department of Justice has testing author- 
ity, has used that testing authority, pairing authority, in 500 cases, 
500 times, it says. I don’t know how, even if you found 500, that 
would be a pattern or practice probably. 
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There is a bill — Representative A1 Green of Texas has introduced 
bill H.R. 2926 that would give HUD testing authority, this kind of 
pairing testing authority that is not being used effectively by Jus- 
tice. Does the Department of Housing and Urban Development 
have a position on Representative Green’s bill? 

Ms. Kendrick. I have not had an opportunity to review the con- 
gressman’s bill yet. 

Mr. Watt. Okay, but will you go back and do that 

Ms. Kendrick. Yes, I will. 

Mr. Watt [continuing]. And report back to us about whether you 
all have an opinion about it? 

Ms. Kendrick. Yes, I will. 

Mr. Watt. Okay. That would give you broader authority to do 
the kinds of paired testing that is being done. 

Ms. Liu, I know you have no interest in second-guessing the 
statement that the Attorney General made in which he rejected the 
idea of creating a national task force to combat the country’s mort- 
gage fraud crisis and called the situation “regular white-collar 
crime” even though it has thrown the whole economy into absolute 
distress, just “regular white-collar crime.” 

And your response to it is, well, you deal with housing discrimi- 
nation, you deal with pattern-or-practice, and the Justice Depart- 
ment operates in these different silos where somebody over there 
can prosecute corporate fraud and you can do housing, you are the 
Civil Rights Division and — you know. 

It seems to me that everything you have said — although you, jus- 
tifiably so, don’t want to say that the Attorney General is out to 
lunch by refusing to acknowledge this as a multidisciplinary prob- 
lem — everything you have said suggests that there needs to be a 
more coordinated approach to dealing with these issues of discrimi- 
nation: failure to be fair in loan terms, directing people. 

Unlike what Mr. Franks says, when people elect to get subprime 
loans, the great bulk of the evidence is that people were directed 
by one means or another, quite often through discriminatory 
means, to subprime loans even though they would have qualified, 
in 60 percent of the cases, for regular prime loans, and dispropor- 
tionately more for minorities. All of that evidence is in the record 
in Financial Services, which I happen to sit on also. 

Don’t you think there needs to be a more coordinated, multidisci- 
plinary, outside the silos that you all operate approach to dealing 
with this? 

This is the Justice Department, and basically you have just said, 
“This is localized crime, and we are going to let local people deal 
with this.” That is ridiculous, isn’t it, Ms. Liu? 

Ms. Liu. Congressman Watt, I appreciate your remarks, but I am 
not 

Mr. Watt. You appreciate them, and you agree with them, don’t 
you? 

Ms. Liu. I didn’t say that I appreciate 

Mr. Watt. I mean, but everything you have said suggests that 
there needs to be some coordination of this effort, which is exactly 
what we have asked the Attorney General to do. 
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Ms. Liu. Sir, I am not in a position to go beyond what the Attor- 
ney General has said, or I am certainly not in a position to second- 
guess his excellent judgment. 

Mr. Watt. Well, in that case, you may find him to have excellent 
judgment in some cases. In this case, everything that you have said 
suggests that his judgment is not so excellent, Ms. Liu. 

I yield back. 

Mr. Nadler. On that note, I want to thank the witnesses on this 
panel. And thank you very much. 

And we will ask the second panel to come forward. And while 
they are taking their seats, I will read the biographical information 
so as to save time. 

Our first witness will be Mr. Jim Carr, who is the chief operating 
officer for the National Community Reinvestment Coalition. He is 
also a visiting professor at Columbia University in New York and 
at George Washington University in Washington, DC 

Prior to his appointments to NCRC, Mr. Carr was senior vice 
president for financial innovation, planning and research for the 
Fannie Mae Foundation and vice president for research at Fannie 
Mae. He has also held posts as assistant director for tax policy with 
the U.S. Senate Budget Committee and research associate at the 
Center for Urban Policy Research at Rutgers University. 

He holds a bachelor of architecture degree with honors from 
Hampton University, a master of urban planning degree from Co- 
lumbia, and a master of city and regional planning from the Uni- 
versity of Pennsylvania. 

Shanna Smith has served as president and CEO of the National 
Fair Housing Alliance since 1990. NFHA has recently released its 
2008 Fair Housing Trends report, “Dr. King’s Dream Denied: Forty 
Years of Failed Federal Enforcement.” 

Prior to joining NFHA, she was executive director of the Toledo 
Fair Housing Center. Ms. Smith has a B.A. from the University of 
Toledo. 

Suzanne Sangree has been a chief solicitor in the Baltimore City 
Department of Law since March 2007. She is the counsel in the 
case Baltimore v. Wells Fargo, a Fair Housing Act case alleging ra- 
cial discriminatory and predatory lending. Her other work includes 
low-income energy assistance, foreclosure prevention and relief, 
and issues affecting the homeless. 

Previously, Ms. Sangree was director of appellate advocacy at the 
Public Justice Center and taught at the University of Maryland 
School of Law, the Washington College of Law at American Univer- 
sity, and the West Virginia University College of Law. 

Ms. Sangree received her LLM from Harvard Law School. 

Professor Stan Liebowitz is the Ashbel Smith professor of eco- 
nomics in the management school at the University of Texas at 
Dallas and is head of the Center for the Analysis of Property 
Rights and Innovation. 

In addition to five books, he has published over 60 academic arti- 
cles in journals. Professor Liebowitz’s research interests include the 
economic impact of new technologies, intellectual property, anti- 
trust, and mortgage discrimination. 

He holds a Ph.D. in economics from UCLA and a B.A. from 
Johns Hopkins University. 
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Audrey Wiggins is the director of the Fair Housing and Environ- 
mental Justice Project at the Lawyers’ Committee for Civil Rights 
Under Law. 

During her 10 years at the Lawyers’ Committee, she has also 
served as a senior counsel for the Employment Discrimination 
Project, litigating employment discrimination cases involving ra- 
cial, national origin, and sexual discrimination in the workplace. 

Ms. Wiggins received her undergraduate degree cum laude in 
broadcast journalism from Hampton University and a juris doc- 
torate degree from North Carolina Central University. 

Immediately prior to joining the Lawyers’ Committee, she was an 
attorney advisor for the U.S. Commission on Civil Rights. 

I am pleased to welcome all of you. 

As a reminder, your written statements will be made part of the 
record in its entirety. I would ask each of you to summarize your 
testimony in 5 minutes or less. To help you stay within that time, 
there is a timing light at your table. When 1 minute remains, the 
light will switch from green to yellow, and then to red when the 
5 minutes are up. 

It is the custom of the Committee to swear in witnesses. Would 
the witnesses please stand and raise your right hand? 

[Witnesses sworn.] 

Mr. Nadler. Let the record reflect that the witnesses answered 
in the affirmative. 

Mr. Carr, you are recognized for 5 minutes. Thank you. 

TESTIMONY OF JAMES H. CARR, CHIEF OPERATING OFFICER, 
NATIONAL COMMUNITY REINVESTMENT COALITION 

Mr. Carr. Good morning, Mr. Chairman, Ranking Member 
Franks, and other distinguished Members of the Subcommittee. On 
behalf of the National Community Reinvestment Coalition, I am 
honored to share with you today our thoughts on the context for 
and effectiveness of the Fair Housing Act of 1968. 

The National Community Reinvestment Coalition is an associa- 
tion of more than 600 community-based organizations that promote 
access to banking services and supports sustainable, affordable 
homeownership, job creation, and vibrant communities for Amer- 
ica’s working families. 

Members of the Subcommittee, we applaud your efforts to ensure 
equal housing opportunities for all Americans by convening this 
hearing. 

Discrimination is irrational and counterproductive to the com- 
mon good of the Nation. It stifles human potential, undermines the 
economic and social well-being of communities, and limits the Na- 
tion from reaching its potential as a fully inclusive and competitive 
society. 

Major disparities in economic and social advancement exist for 
African-Americans, Latinos, Native Americans, and other Asian 
communities. Lack of economic advancement, it is important to 
note, is not due to market forces or a lack of personal responsibility 
by people or communities of color. 

Rather, limitations on economic mobility and wealth accumula- 
tion are a direct result of more than a century of policies and prac- 
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tices that directly undermined access and opportunity for members 
of color. I would be pleased to discuss specific policies in the Q&A. 

The net result of discriminatory actions is the hypersegregated, 
isolated and disadvantaged communities that we see today. 

The goal of highlighting the historic role that discrimination has 
played, however, is not to point fingers, assign blame or to live in 
the past. Rather, it is important that America understand the fun- 
damental underpinnings of public policy that have created the dis- 
parities we see today. 

Moreover, historically, the issue of discrimination has been ar- 
gued solely on the basis of equality and justice. There is increas- 
ingly another critical reason to level the playing field by race/eth- 
nicity. Globalization represents for America competitive challenges 
this Nation has never experienced. America cannot afford to stum- 
ble into the 21st century; the risks are too great. 

Yet we are already stumbling. Consider that by the middle of 
this century, half the U.S. population will consist of people of color. 
Yet this fastest-growing share of the Nation’s population is dis- 
proportionately composed of people who are the least well-housed, 
the most tenuously connected to labor markets and financial mar- 
kets, are disproportionately isolated from quality educational op- 
portunities, and achieve relatively low levels of wealth. 

The Fair Housing Act was signed into law in 1968. A full 40 
years later, millions of instances of discrimination exist on an an- 
nual basis. As a result, we have 40 years of experience that the 
current enforcement system does not work. 

In response to this continued failure to enforce the law, we rec- 
ommend the establishment of a new Cabinet-level agency focused 
on civil rights enforcement. This agency would report directly to 
the President of the United States and would be responsible for 
measuring, monitoring and eliminating all forms of discrimination 
from our society once and for all. 

And given the importance of housing to accessing opportunity for 
social and economic advancement, housing-related laws would be 
among the agency’s highest priorities. This position is essential. 
And I outline this proposal and others in my written testimony. 

Enforcing the law would immediately open the door for millions 
of households that are prepared to access opportunity today but for 
whom their only impediment is illegal denial of access. Let’s open 
that door, let equality and justice prevail. 

Thank you. 

[The prepared statement of Mr. Carr follows:] 
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Introduction 

The National Community Reinvestment Coalition (NCRC) is honored to testify today before the United 
States House of Representatives Committee on the Judiciary, Subcommittee on the Constitution, Civil 
Rights, and Civil Liberties regarding the enforcement of the Fair Housing Act of 1 968. 

NCRC is an association of more than 600 community-based organizations that promote access to basic 
banking services, including credit and savings, to create and sustain affordable housing, job 
development, and vibrant communities for America's working families. 

Along with our members, we are committed to an open housing market free of discrimination. Through 
our National Neighbors program, NCRC leads fair housing and fair lending best practice initiatives, 
which promote racial and cultural equality, opportunity and diversity. In particular. National Neighbors 
efforts are aimed at ensuring that solutions to the current mortgage crisis are fair and equitable and do 
not place a disproportionate burden on underserved communities, nor restrict access to responsibly 
underwritten and fairly priced mortgage products for qualified applicant. 1 

Chairman Conyers, and other distinguished members of the Subcommittee, we applaud your efforts to 
ensure equal housing opportunities for all Americans by convening this hearing. 

Title VTTT of the Civil Rights Act of 1968, (Fair Housing Act) prohibits discrimination in the sale, rental 
and financing of dwellings based on race, color, religion, sex, or national origin; designating these as 
protected classes. In 1988, Title VTTT was strengthened to include handicap and familial status as 
protected classes. This act is one of the strongest pieces of legislation to promote equal access to housing 
in our nation’s history. Unfortunately, a lack of enforcement undermines the effectiveness of this law. Tn 
fact, in 2007 the Department of Justice (DOJ) received only 27 fair lending referrals involving potential 
Equal Credit Opportunity Act claims from the bank regulatory agencies; 15 from the Federal Deposit 
Insurance Corporation (FDTC); nine from the Federal Reserve Board (FRB); and three from the Office 
of Thrift Supervision (OTS). 2 

NCRC and many of its members have brought more complaints acting as “private attorney generals” 
under the Fair Housing Act then individual Federal regulators charged to enforce the law. NCRC and its 
members have challenged violations, including reverse redlining, discriminatory underwriting, 
discriminatory pricing, problematic sub-prime mortgage servicing, overt redlining of urban and rural 
neighborhoods, and even the role of Wall Street and rating agencies in the current market crisis. 3 

The failure to properly enforce Title VTT1 especially affects communities where there are high 
concentrations of discriminatory loans, and in turn, high levels of foreclosures. We are witnessing a 
disproportionate share of unethical, high-cost lending targeted specifically at financially vulnerable 
African American and Latino households and communities. According to a study by the nonprofit 
research institution United for a Fair Economy, African American and Latino communities together 
stand to lose between $140 to more than $200 billion of equity as a result of the foreclosure crisis' 1 . 
Billions more will be drained over the next year and into 2009 unless there is meaningful foreclosure 
intervention and active enforcement of the Fair Housing Act. 

NCRC has consistently called for a greater role to be played by Federal and state regulators in 
challenging reverse redlining, discriminatory pricing and predatory lending that targets minority 
communities across the country. 


2 
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Despite substantial progress that has been made to celebrate compliance and equal treatment under Title 
VIII - including industry best practice initiatives, neighborhood diversity initiatives and fair housing 
planning programs - much more work needs to be done until the Fair Housing Act's legislative authors 
dream of “one America” can become a reality. 

NCRC highly recommends the creation of a Cabinet-level civil rights position that reports directly to the 
President and ultimately to Congress. Additionally, a newly developed National Fair Housing Plan 
would ensure that all Federal and state agencies work collaboratively with each other and the public and 
private sectors, to realize our nation’s long established and accepted policy of equal housing and 
employment opportunity, equal professional service and equal treatment under the Americans with 
Disabilities Act (ADA). 

The Road to Equal Housing Opportunity and One America 

Historically, minority families have experienced less opportunity to obtain housing at a fair and 
reasonable cost than their white counterparts. Following passage of the Emancipation Proclamation 
came the court decision in the matter of Plessy v. Ferguson and “Separate but Equal 4 , where the 
Supreme Court ruled that separate did not necessarily mean a denial of equality - the precise purpose of 
that policy was to ensure inequality 7 . 

The early 1900s Jim Crow practice of restrictive covenants became the major tool to enforce the policy 
of separate and unequal in the housing market by not allowing homes in while neighborhoods to be sold 
to African Americans. No longer afforded the opportunity to live among whites, African Americans 
were increasingly isolated from major areas of employment growth, as well as the best-funded schools 
and other services. 

Tn the 1930s, the Federal Home Loan Mortgage Corporation (HOLC) institutionalized “redlining”, the 
denial of loans and financial services to specific neighborhoods, which became a practice within the 
housing market for decades to come. Even after WWII, programs established by the Veteran’s 
Administration continued to discriminate against minorities. After returning home from the war, many 
African Americans found themselves left out of jobs, training and home ownership opportunities that 
were available to many of the nations veterans. Urban Renewal policies affected entire communities and 
relocated African Americans into low-income, and often unsafe, concrete towers - physically isolating 
them from areas of job growth, affordable housing, quality schools or other opportunities that are 
essential for economic mobility and success. 

The cumulative impact of these and many other practices was that by the 1960s segregation experienced 
among African Americans in both southern and northern cities had reached levels never before achieved 
by any other racial or ethnic group in American history. 

Tn 1 968, President Lyndon Johnson created the Kerner Commission to examine these and other issues 
affecting African American communities and provide policy recommendations. Quoting to the report, 
“All Americans sought both the material assets of the capitalist system and its subsequent psychological 
benefits of dignity and peace of mind.” 5 However, neither of these two American aspirations were 
attainable for the majority of African American households. 6 The Report warned of an America 
“moving toward two societies, one African American, one white - separate and unequal.” 

The Fair Housing Act was intended to outlaw all discriminatory actions within the housing and lending 
industry. The legislation passed on April 10’ 1968, only 6 days after the assassination of Dr. Martin 
Luther King, Jr. and was signed into law by President Johnson the following day. The Act gave the 
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United States Department of Housing and Urban Development (HUD) Office of Fair Housing & Equal 
Opportunity (FHEO)the power to investigate complaints received In 1988, Title VIII was strengthened 
to include handicap and familial status as protected classes HUD was also given the ability to initiate 
complaint proceedings and impose more meaningful remedies And in March of 1991, it became 
unlawful to design nonhandicap-accessible housing 

While the primary purpose of the Fair Housing Act w as to respond to the immediate need to eradicate 
housing discrimination, many people also recognized it as a tool to promote integration Senator Waltei 
F, Mondale is widely quoted as staling that the purpose of the Fair Housing Act was to replace the 
ghetto with ‘truly integrated and balanced living patterns Similarly, Senator Edward Brooke 
commented that though the legislation was "a giant step in the right direction." is was not a ' cure [for] 
all of the wrongs and the ills in this country . 

An inherent tension in the law can be seen betw een the idea of freedom of housing choice and 
promoting broader social goals of a racially and economically diverse and sustainable society This 
tension has carried over to present day, and throughout the past 40 years the Fair Housing Act’s broad 
policy mandates have forced the courts to play an important role in the Act's interpretation The 
Supreme Court has acknowledged that Congress intended the legislation to be construed broadly, so as 
to root out discrimination within the housing industry v This has led to a series of landmark decisions, 
ranging from inclusive zoning and supporting a municipality 's commitment to neighborhood integration, 
to alTording plaintiffs, who olten represent municipalities, homeowners, businesses, and other aggrieved 
parties, the opportunity to enforce their rights 


High Cost Lending is Unfairly Distributed 


The Fair Housing Act includes strong protections for fair lending including determining unfairly 
distributed high-cost loans High-cosi first lien loans, as defined by Home Ownership and Equity 
Protection Act is one in which the annual percentage rate (APR) exceeds by more than eight percentage 
points the rules on T reasurv securities of comparable maturity" 1 Responsible high-cost lending serv es 
legitimate credit needs, including compensating lenders for the added risk of lending lo borrowers with 
credit imperfections However, wide differences in lending by race, even when accounting for income 
levels and credit quality, suggests that more minorities are receiving high-cost loans than is justified 
based on financial criteria 


Chart I 

Metro Areas where African-Americans Twice or 
More Likely to Receive High Cost Loans than 
Whiles 



In 2007, for example. NCRC analyzed the 
2005 Home Mortgage Disclosure Act 
(HMDA) data and observed striking racial 
disparities in high-cost lending " NCRC’s 
subsequent report. Income in No Shield Against 
Racial Differences in I, ending, showed 
consumers in protected classes, particularly 
African Americans and Hispanics. are most at 
risk of receiving a poorly underwritten high- 
cost loan 


Furthermore, NCRC found that middle-class 
or upper-class status docs not shield minorities 
from receiving high-cost loans (Chart I ) In 
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fact, NCRC observed that racial differences in lending increase as income levels increase. 12 Hispanics 
also experienced greater disparities in high-cost lending compared to whites as income levels rose. 


NCRC’s research has found that even after controlling for creditworthiness and other housing market 
factors, African Americans are more likely to receive high-cost loans . 13 14 The Center for Responsible 
Lending (CRL) also used HMDA data with pricing information to reach the same conclusions - that 
racial disparities remain, even after controlling for creditworthiness. 15 

Large credit unions, investment banks, rating agencies, insurance providers, and independent mortgage 
companies do not abide by Community Reinvestment Act (CRA) requirements, but CRA does require 
banks to serve the credit needs of communities, especially low and moderate-income communities. 
NCRC and Government Accountability Office (GAO) research concludes that large credit unions lag 
behind CRA-covered banks in their lending and service to minorities and low- and moderate-income 
borrowers and communities. 16 The Federal Reserve Board, in its review of HMDA data, found that bank 
lending exhibited fewer disparities in geographical areas covered by their CRA exams than in areas not 
covered. 17 These and other unregulated financial institutions have played a major role in the current 
foreclosure crisis. 

National Neighbors Fair Lending Testing Confirms Honsing Discrimination 

Mortgage brokers serve as the point of entry for most families seeking to buy a home or refinance a 
mortgage. Brokers facilitate up to 70 % of the loans made in this country, and many honest brokers 
serve an important role in the marketplace. However, over the past five years, considered to be the 
height of subprime lending, unscrupulous brokers set up borrowers for failure. NCRC’s National 
Neighbors program regularly engages in fair lending testing, “mystery shopping;’ and has consistently 
uncovered disparate pricing and treatment for minorities with the same or better qualifications than 
whites. NCRC has reached similar findings regardless of the loan being originated by brokers, mortgage 
companies or other types of financial institutions. 

From 2004 to 2006, with support from the HUD’s Fair Housing Initiatives Program Private Enforcement 
Initiative, NCRC conducted mystery shopping of mortgage brokers of varying asset size. Posing as loan 
seekers, both white testers (the control group) and African American or Hispanic testers (the protected 
group) met with and called local brokers to inquire about their loan options. The protected-class testers 
were actually given more attractive loan profiles in terms of their amount of equity, credit standing and 
employment tenure, and should have logically received better treatment. Instead, NCRC’s fair lending 
testing of mortgage brokers uncovered a 46 % rate of disparate treatment based on race and national 
origin.’ * 

Our results documented the following patterns: 

• African Americans and Latinos were discouraged 25% of the time concerning their efforts to 
meet with a broker, while white testers were discouraged only 12% of the time. 

• African Americans and Latinos were questioned about their credit over 32% of the time, 
compared to white shoppers who were only questioned about credit 13% of the time. While 
responsible lenders may ask about credit, this finding highlights differential treatment for 
African Americans. 
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• White mortgage seekers had specific products discussed with them 91% of the time, while 
African Americans and Latinos had specific products discussed with them 76% of the time. 
Furthermore, white testers received two rate quotes for every one quoted to African American 
and Latino testers. 

• NCRC documented pricing discrimination in 25% of the fair lending tests and noted that fees 
were discussed 62% of the time with white testers, but only 35% of the time with “protected 
testers.” 

• Fixed rate loans were discussed 77% of the time with white testers, but only 50% of the time 
with African American and Latino testers. 

These results clearly document the fact that even when controlling for credit and individual applicant 
qualification factors, African Americans and Latinos are discriminated against in the marketplace and 
are paying high rates for loans. The results also affirmed a 2004 NCRC fair lending audit of financial 
service providers, conducted with support from the HUD Fair Housing Initiatives Program Private 
Enforcement Initiative, which found that African Americans and Latinos were treated differently than 
their white counterparts more then 40% of the time when seeking financial services. 

The Impact of Fair Housing Violations On Indiv iduals & Commuuities 

Failure to purge discrimination from the housing markets has created a self-reinforcing system of 
disadvantage that feeds on itself and in which discrimination continues — but often in forms that are 
much more subtle and difficult to detect and address. One example is the exponential growth in recent 
years of alternative or non-regulated institutions concentrated in distressed urban minority communities. 

Segregation enables the alternative lending industry to target racial and ethnic minorities by creating the 
scale economies necessary for them to operate. Without the ability to concentrate in areas that lack 
competition for financial services, many, if not the majority, of these institutions could not exist. 
Moreover, fringe lenders provide the breeding ground for institutions such as predatory mortgage 
lenders that specialize in removing the home equity from financially challenged households. 

Forty years after the enactment of the Fair Housing Act, many of the metropolitan areas in the United 
States are still segregated. 19 In analyzing the last three decades of census data, over two dozen 
metropolitan areas were identified as 11 hyper segregated", or highly segregated areas. 20 And nearly all — 
more than 90 percent — of the neighborhoods that were predominantly or exclusively African American 
in 1990 remained predominantly or exclusively African American a decade later, 21 

The National Fair Housing Alliance (NHFA) approximates that African Americans and Hispanics 
experience 3.7 million instances of housing discrimination every year, 22 The Federal Reserve estimates 
that African Americans and Hispanics pay more for home purchases and refinancing than their white 
counterparts. 23 The effect of housing discrimination disproportionately affects African Americans, since 
home equity represents a greater share of total assets as compared to whites. 24 

NCRC’s National Homeownership Sustainability Fund (NHSF) illustrates how minorities are 
disproportionately affected by unfair lending terms or conditions that cause financial damage and harm 
their ability to build wealth. Most NHSF clients are facing foreclosure due to unfair predatory loans. A 
recent survey of NHSF loans shows that African American borrowers make up 77% of the total program 
caseload. Nearly half (47%) resided in low- and moderate-income neighborhoods and 83.6% of the 
borrowers had incomes below $45,000. The study also found that unscrupulous lenders targeted 
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minority and low- and moderate-income borrowers and communities with high-cost mortgages. 25 

MCRC’s NHSF is intervening in a number of cases where borrowers who are members of protected 
classes have experienced appraisal fraud. Inflated appraisals leave borrowers with unaffordable loans 
that they are then unable to refinance because the loan amounts are higher than the true value of their 
homes, especially in a cooling housing market. A separate sample of loans revealed that about one-fifth 
of the homes were over-valued by more than 50% of their true value, and two-thirds of the homes were 
over-valued by 15-50% more than their true value. 26 

Recent Declining Markets Policies Raise Significant Fair Lending Issues 

Facing an ongoing foreclosure crisis, combined with falling house prices, many financial institutions 
have or are considering pricing decisions that could disfavor communities that have already been 
disproportionately harmed by unfair and deceptive lending practices. Declining market policies would 
utilize zip codes to determine down payment requirements for borrowers. Zip code and related local 
demographic or census tract data have long been used as a proxy for race in lending and insurance 
discrimination. Using that data could reduce access to credit in communities of color, stifle access to 
loans provided by responsible lenders, and cause lenders to further steer borrowers toward higher cost 
alternatives in the sub prime market. 

Fair lending requires that mortgage originations must be based on the individual qualifications of a 
borrower, rather than the location of or type of housing that a consumer is purchasing. To apply any 
other standard, regardless of any apparent business justification, will reestablish an institutional and 
historic bias to limit mortgage credit in minority communities. Responsible underwriting, along with 
meaningful valuation and related underwriting practices, remains a proven methodology in assuring 
sound underwriting, equal access to credit, and healthy and sustainable communities The role of 
securitizers, rating agencies, loan issuers, bundlers, and insurers must be closely monitored from a fair 
lending perspective due to changes in the financial markets. 

The Government Sponsored Enterprises (GSE) Fannie Mae and Freddie Mac have abandoned these 
declining market policies and replaced them with industry leading best practices. Many institutions 
have not followed their lead and continue to use potentially discriminating factors. 

The State of Fair Housing Enforcement 

Currently, our Federal fair housing enforcement efforts are failing to protect the interests of America’s 
working families and minority homebuyers. 

In September 2005, the Federal Reserve Board referred about 200 lending institutions to their primary 
federal regulatory agency for further investigations based upon the Board’s identification of significant 
pricing disparities in HMDA data, accounting for almost 50 percent of loans reported under HMDA. 27 28 
One year later, the Board referred 270 more lenders to their primary regulatory agencies for further 
investigation 29 Inconceivably, not a single case of discrimination or civil rights violations has arisen 
from the roughly 470 Federal Reserve Board referrals. While HMDA data analysis by itself cannot 
conclude which financial institutions were discriminating, federal investigators have a far greater 
opportunity then they are currently using in making assessments about possible violations of fair lending 
laws. In the 1990s, with less detailed HMDA data available than today, the Department of Justice 
settled nearly a dozen cases alleging discrimination against major lenders, such as Long Beach 
Mortgage and Huntington. 30 These settlements have had a lasting impact on the entire lending industry 
and should be resumed today. 
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Recent reports from GAO and other sources document that the federal government is filing fewer 
housing discrimination charges despite rising consumer complaints against landlords, real estate agents 
and mortgage brokers. Many renters and buyers who seek help from HUD are unlikely to get relief for 
their complaints, which can include alleged discrimination by landlords and sellers based on race, 
religion, sex or disability. 31 An April 2004 GAO 32 study measured key elements, particularly timeliness 
and effectiveness, in the fair housing enforcement process. Although the Fair Housing Act mandates 
HUD to complete its investigation within 100 days, only 4 1% of FFLEO investigators and 33% of Fair 
Housing Assistance Program investigators complied with the 100 day processing requirement 33 . 
Additionally, the report noted that between 1 996 and 2003, the most frequent outcome of investigations 
was a “no reasonable cause” finding. The study also showed that of the approximately 7,500 FHEO 
inquiries filed each year, 39% to 95% of the inquiries are deemed non-jurisdictional, and thus are never 
filed as formal complaints. 

Several high profile cases have highlighted the lack of enforcement on fair housing laws. As a result, 
local groups and municipalities are taking on the role of enforcement. The City of Baltimore is currently 
suing Wells Fargo, one of the nation’s largest lenders, arguing that their subprime lending rate to 
African Americans in that city was fully 5 times the rate of lending to non-Flispanic white households. 
The suit claims that fully 65 percent of loans made by Wells Fargo to African American households 
were high -cost loans, compared to only 13 percent of loans to non-Hispanic white families 34 . In 2007, a 
civil rights group filed a suit against Westchester County, claiming the county not only failed to promote 
fair housing, but they failed to desegregate the county. The Anti -Discrimination Center of New York 
argued the county should give back $45 million dollars it had received from community development 
grants from 2000-2005. 35 

NCRC’s NHSF and National Neighbors staff assisted over 100 African American and Latino officers of 
the New York Police and Fire Departments who purchased homes from a dishonest housing developer 
and mortgage broker. The broker manipulated the origination system by quickly selling the fraudulent 
loans onto the secondary market. After being passed up by the New York State Human Rights office, 
HUD and the DOJ, NCRC helped them file a Title VTTT claim in Federal Court, which is currently 
pending. 36 

HUD recently announced that it has implemented several measures to improve the fair housing 
enforcement process, including revising written material, streamlining inquiry processes and training 
investigators and attorneys. Additionally, HUD established a Fair Housing Training Academy to teach 
effective investigation techniques to Fair Housing Assistance Program (FHAP) investigators throughout 
the country, creating a systemic unit to investigate pattern and practice issues and a greater consistency 
in fair housing enforcement, while launching a national fair lending education and outreach campaign to 
educate consumers about their rights as well as available resources. These are all crucial moves 
forward, but additional steps are necessary. Fair housing goals should be consistent for all federal 
agencies. Detailed description of the types of fair lending tests conducted and the results of those tests 
would provide a level of public confidence in fair lending enforcement that is currently lacking. 
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NCRC Recommendations 

1. Create a Cabinet Level Civil Rights Position to Coordinate National Civil Rights Policy 

Equal opportunity in housing, employment and public accommodations are the core of our nation’s 
democratic values. NCRC recommends the establishment of a new cabinet level agency focused on 
Civil Rights Enforcement. This agency would report directly to the President of the United States 
and would be responsible for measuring, monitoring and eliminating discrimination from our 
society. Enforcing the law would immediately open the door for millions of households that are 
prepared to access opportunities today and for whom their only impediment is an illegal denial of 
access. The creation of a Cabinet level civil rights position will affirm our nation’s commitment to 
an open society while ensuring that we effectively leverage and coordinate all Federal resources to 
affirmatively further fair housing. Coordinating all federal agencies - from HUD to the United 
States Department of Commerce - will produce sustainable communities that celebrate our nations 
diversity. 

2. Establish a Federal Tnteragency Fair Housing Planning Policy For All Federal Programs 

and Recipients of Federal Funds 

Currently, all states and localities that receive funding from the Community Development Block 
Grant must have Fair Housing Planning activities that are updated every five years. These plans 
should act as a model for a national plan, be aggressively enforced and be updated every three years 
to reflect changes in the market. All Federal agencies should ensure that their public and private 
sector partners are working to affirmatively further fair housing. This plan would be created by the 
new cabinet level position. 

3. Make Fair Housing & Fair Lending Enforcement More Transparent and Effective 

Enforcement activity should be coordinated on an interagency basis and focus on issues identified by 
Federal, state and local fair housing analysis of impediments and plans. Federal agencies should 
annually report to Congress the number of fair housing and lending investigations, types of 
investigations, and outcomes of these investigations. Annual reporting should include information on 
fair lending compliance exams conducted in conjunction with CRA exams and FTUD’s processing of 
fair lending complaints. 

HUD, the Department of Justice and State Fair Housing Assistance Program agencies must 
investigate, mediate and charge more complaints, including pattern and practice, architectural 
accessibility and fair lending matters. Regulatory capacity to investigate national fair lending 
systemic investigations must be also increased including investing in training, staff resources, and 
interagency collaboration. Congress should also act to ensure that claims that present ongoing acts of 
discrimination are permitted. This is particularly important in design and construction and fair 
lending matters. 

4. Support a Fair Housing Agenda 

HUD’s Fair Housing Assistance Program (FHAP) and the Fair Housing Initiatives Program (FH1P) 
provide funds for state agencies and nonprofit organizations, respectively, to engage in anti- 
discrimination enforcement, complaint processing, education, and outreach activities. For fiscal year 
2008, HUD requested $55 million for these programs. NCRC believes a more appropriate way of 
determining funding for fair housing programs would be to allocate a proportional commitment 
indexed to the percentage to real estate and financial services market. 
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5. Expand the Number of Groups Who Are Identified as “Protected Classes” under Title VIII 

People frequently encounter discrimination on the bases of familial status, disability, gender, marital 
status, source or amount of income, age, military service and sexual orientation 37 In fact, many 
states and localities have expanded the number of groups who are protected under local fair housing 
ordinances to reflect these issues. NCRC strongly recommends that this subcommittee consider 
expanding the limited number of groups currently and also consider others as appropriate, protected 
under the Fair Housing Act. 

6. Support Public & Private Partnerships that Celebrate Fair Housing 

Many private sector groups have committed to ensuring fair housing through testing and other 
techniques. Congress should support these innovative programs and partnerships among 
communities, real estate providers, financial institutions and other market participants while 
encouraging expanded partnership. Particularly, Congress should focus on partnerships that 
celebrate neighborhood diversity, smart growth and environmentally significant programs, and those 
that empower open housing and strong tax bases utilizing a comprehensive fair housing plan. 
Congress should also consider investment tax benefits or similar public sector incentive support, i.e., 
community development finds, CDFI, etc. to overcome identified fair housing impediments. 

7. Expand The Community Reinvestment Act to Non-Bank Lending Institution 

To address the fair lending issues presented in this testimony, NCRC also suggests that the 
subcommittee enhance the CRA Modernization Act of 2007 (HR 1289), co-sponsored by U.S. 
Representative Eddie Bernice Johnson and U.S. Representative Luis Gutierrez, and apply and adapt 
CRA to mortgage companies, insurance companies, securities firms, and non-depository affiliates of 
banks, as well as mainstream credit unions. 

The subcommittee may also wish to consider the number of geographical areas on CRA exams to 
include areas where banks make loans through brokers and other non-branch channels. CRA’s 
mandate of affirmatively meeting credit needs should include minority communities as well as low- 
and moderate-income neighborhoods. 


8. Enhance the Quality of HMDA Data 

Congress and the Federal Reserve Board (which implements the HMDA regulations) should enhance 
HMDA data so that regular and comprehensive studies can scrutinize fairness in lending. Data 
should include information on minorities, the elderly, women, and low- and moderate-income 
borrowers. 

Fee and pricing information should be included for all loans, not just high-cost loans. Specific loan 
terms such as whether the loan was fixed and/or adjustable rate, information on the length of time in 
which the initial rate was in effect, age of the borrower, price of the loan, type of financial institution 
used to receive the loan is needed to make information more precise. HMDA data must contain 
credit score information 38 loan-to-value and debt-to-income ratios. 

Additionally, homeowners 5 insurance is essential to acquiring and maintaining housing. Currently, 
there is a limited amount of publicly accessible data available about where homeowners’ insurance 
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policies are being written, the types of policies being written, how much coverage is being provided 
and what is the cost of each individual homeowners’ own insurance policy. Creating and applying 
Federal legislation similar to HMDA to homeowner’s insurance would allow government agencies 
and community groups to understand the overall amount of coverage offered to consumers by 
homeowner’s insurance providers and identify any disparities that may exist among those protected 
by the Fair Housing Act. 


Conclusion 

NCRC’s 600 member organizations strongly support the creation of a Cabinet level civil rights 
position to coordinate our nation’s historic commitment to open housing. We also respectfully 
request that this subcommittee act to ensure that all of the Federal regulators that are charged 
with enforcing the Fair Housing Act do so with transparency and in a coordinated and effective 
manner to ensure that the United States remains economically competitive and retains a strong 
tax base. 

A renewed commitment to national, state and local fair housing planning is required, coupled 
with a meaningful policy commitment that recognizes the critical role that an open housing 
market represents to a viable economy. 

Despite the enactment of the Fair Housing Act over forty years ago, the dual lending marketplace 
continues to flourish and reinforce housing discrimination and segregated housing patterns that 
preclude racial diversity and inclusiveness. This not only affects our communities, but also 
affects our entire society. To quote Dr. Martin Luther King Jr., “We may have all come on 
different ships, but we're in the same boat now.” 

NCRC firmly believes that effective fair housing policy combined with the enactment of the 
CRA Modernization Act of 2007 will help to restore our financial markets address the stop the 
epidemic of discriminatory lending. Every day our member organizations struggle to assist 
families whose American dream of owning their own homes has been jeopardized by financial 
distress and discriminatory lending. 

Thank you and we look forward to working with you in the future. 


1 National Neighbors, a program of the National Community Reinvestment Coalition, is 

dedicated to creating public and private sector partnerships and programs that promote racial and cultural equality', 
opportunity 7 and diversity 7 . It docs this by increasing multi -cultural dialogue and access, influencing public policy, 
and developing national models that support healthy and sustainable communities through the realization of our 
nation’s civil rights laws. Through the National Neighbors initiative, NCRC convenes, supports and pursues 
workshops, conferences, investigations of civil rights complaints, sy stemic “testing,” education and outreach, fair 
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housing planning and “best practice” compliance initiatives. National Neighbors provides technical assistance to 
NCRC/s members in urban, suburban and rural communities to promote economic mobility and ensure fair 
housing for working families throughout our nation. National Neighbors advances fair lending and fair housing 
through multifaceted programs, including: private enforcement; education and outreach; fair housing planning; 
comprehensive voluntary compliance services; and testing and building partnerships among communities, real 
estate providers, financial institutions and other market players. 

2 The Attorney General’s 2007 Annual Report To Congress Pursuant To The Equal Credit Opportunity Act 
Amendments Of 1976 Submitted By Grace Chung Becker Acting Assistant Attorney General , April 2, 2008 

3 Sec for example, NCRC v. Southstar, NCRC v. Wilmington Finance, NCRC v. Novastar Financial, NCRC v. 
Accredited Mortgage, NCRC v. Allied Mortgage, NCRC letter to SEC concerning role of Rating Agencies in sub- 
prime market failure (2008), and other enforcement actions cited at www N CRC . org . 

4 Rivera Amaad ct al. Foreclosed: State of the Dream 2008, United for a Fair Economy, January 1 5, 2008. 

I National Adv isory Council on Civil Disorders, Report on of the Commission on Civil Disorders vi al 92. (1968) 
(hereinafter Kcrncr Report) 

7 Id ' 

7 See Trafficante v. Metro Life Insurance Company, 409 U.S. 205, 211 (1972), quoting Senator Mondale 

8 1 14 Cong. Rcc. 6000 Statement of Senator Brooke. 

y Trafficante, at 409-412 (applying generous construction of standing to Fair Housing Claims) 

10 http://www.ftc. gov/bcp/cdu/piibs/cousumcr/homcs/rca 1 9. shtm 

II NCRC income is no Shield 

12 The lending disparities for African-Americans were large and increased significantly as income levels 
increased. In the Income is No Shield report, NCRC found that African-Americans of all income levels were 
twice as likely or more than twice as likely to receive high-cost loans as whiles in 171 metropolitan statistical 
areas (MS As) during 2005. MUI African-Americans were twice as likely or more than twice as likely to receive 
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MUI African-American were high-cost loans. 
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14 Paul S. Calcm, Kevin Gillen, and Susan Wachtcr, The Neighborhood Distribution of Subprime Mortgage 
Lending , October 30, 2002. See also Paul S. Calem, Jonathan E. Hershaff, and Susan M. Wackier Neighborhood 
Patterns of Subprime Lending: Evidence from Disparate Cities, in Fannie Mac Foundation’s Housing Policy- 
Debate, Volume 15, Issue 3, 2004 pp. 603-622. 
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Office, Credit Unions: Greater Transparency Needed on Who Credit Unions Serve and on Senior Executive 
Compensation Arrangements, November, 2006 

17 Avery . Robert B.. Glenn B. Camier. and Robert E. Cook, “New 7 Information Reported under HMDA and Its 
Application in Fair Lending Enforcement/’ Federal Reserve Bulletin , Summer 2005. Avery. Robert B., Kenneth 
P. Brevoot, and Glenn B. Canner, “Higher- Priced Home Lending and the 2005 HMDA Data,” Federal Reserve 
Bulletin , September 2006. 
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Change in Urban America, n. 3 (March 2004), p. 2. 

22 NFHA 2006. “Unequal Opportunity: Perpetuating Housing Segregation in America, Fair Housing Trends 
Report.” Washington. DC NFHA. 
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names of widely-used systems). The HMDA data should contain one more field indicating which quintile of risk the credit 
score system placed the borrower. Another option is to attach credit score information in the form of quintiles to each census 
tract in the nation. That way, enhanced analyses can be done on a census tract level to sec if pricing disparities still remain 
after controlling for creditworthiness. This was the approach adopted in NCRC’s Broken Credit System and in studies 
conducted by Federal Reserve economists. 
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Mr. Nadler. I thank the gentleman. 

I will now recognize for 5 minutes for an opening statement Ms. 
Sangree. 

Let me just explain. Ms. Smith — I normally proceed in order, but 
she has something, a video thing, that isn’t quite ready yet. So we 
will come back to her. 

Ms. Sangree is recognized for 5 minutes. 

TESTIMONY OF SUZANNE SANGREE, CHIEF SOLICITOR, 
CITY OF BALTIMORE LAW DEPARTMENT 

Ms. Sangree. Thank you, Mr. Chairman, Ranking Member 
Franks, Members of the Committee. I am Suzanne Sangree. I am 
a Chief Solicitor in the Baltimore City Department of Law, testi- 
fying on behalf of the Mayor and City Council of Baltimore. 

Baltimore is a case study of the damage that has befallen cities 
in the absence of aggressive Federal enforcement of our civil rights 
laws, especially the Fair Housing Act of 1968. In particular, lax en- 
forcement of the Fair Housing Act, combined with Federal relax- 
ation of Federal banking regulations and Federal preemption of 
States’ abilities to regulate lenders, created an environment in 
which predatory lending flourished. And Baltimore, a majority -Afri- 
can-American city, is now contending with the devastating eco- 
nomic fallout of this petri dish for racially targeted predatory lend- 
ing. 

Baltimore City has turned to the Fair Housing Act as our best 
weapon for stanching the economic damage and obtaining resources 
to remedy it. The shapers of that act smartly fashioned it to have 
very broad standards for standing, and the Supreme Court has 
long recognized that cities have standing to sue under the act. But 
the shapers of the act always envisioned that the Federal Govern- 
ment would play a major role in enforcement of the act, and it has 
not done so. 

Like other American cities with large non- White populations and 
a history of racial segregation, Baltimore was particularly vulner- 
able to racially targeted predatory lending. And that is because ra- 
cially targeted predatory lending happens when two conditions are 
present. This has been pointed out by several of the representatives 
here today. A history of red-lining, of denying credit to minority 
communities is the first condition. And the second condition is a 
history and a present, contemporary racial segregation in housing 
patterns. 

Baltimore has both of those conditions. Initially, our housing pat- 
terns were set with racially restricted housing covenants, which 
were enforced by the courts up until the 1950’s and 1960’s. How- 
ever, well into the 1970’s, the siting and maintenance of public 
housing projects were also racially segregated. As late as the 
1970’s, the secretary for HUD, Romney at the time, admitted that 
the Federal Government had refused to provide insurance in inte- 
grated neighborhoods, promoted the use of racially restrictive cov- 
enants, and engaged in other methods of red-lining. 

So we have condition number one, minority communities de- 
prived of access to credit, and condition number two, as well, pat- 
terns of racial segregation. 
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Not surprisingly, therefore, beginning in the 1990’s, Baltimore 
was targeted for racially discriminatory predatory lending, and we 
are now contending with the tsunami of foreclosures that this lend- 
ing has brought upon us. Since 2000, more than 33,000 homes have 
been subjected to foreclosure filing. In a city of 650,000 people, we 
are expected to have over 6,000 foreclosures this year. 

January 8 of 2008, the City of Baltimore filed suit against Wells 
Fargo under the Fair Housing Act, alleging that it had engaged in 
racially targeted predatory lending. It is also known as “reverse 
red-lining.” We chose to sue Wells Fargo because it is the biggest 
lender in Baltimore and it is among the lenders with the greatest 
racial disparity in their lending practices. 

And to give you some of the examples which are in our com- 
plaint, which is attached as an exhibit to my written remarks, in 
2006 Wells Fargo made high-cost loans to 65 percent of its African- 
American mortgage customers in Baltimore, but high-cost loans 
were only made to 15 percent of its White customers in Baltimore. 

Refinanced loans were even worse. An African-American bor- 
rower was two-and-a-half times more likely to have a high-cost 
loan in a refinance than a White borrower. And we see similar ra- 
cial disparities in foreclosure rates as well. African-American bor- 
rowers have four times the rate of foreclosure in Baltimore than 
White borrowers. 

And it is interesting to note, although we have not had access to 
borrowers’ credit scores yet, because we haven’t gotten into dis- 
covery, a study that is being done by the Annie E. Casey Founda- 
tion in 13 cities including Baltimore concludes that for Baltimore, 
when one corrects for credit scores — this researcher has access to 
Experian credit scores — when one corrects for credit scores in Balti- 
more, there is a very high, meaning over 15 percent, racial dis- 
parity in Baltimore neighborhoods for refinances in 2006 and a 
high to medium, meaning 5 to 15 percent, racial disparity for pur- 
chase loans in 2006. 

Mr. Nadler. The time is expired. Can you wrap up very rapidly? 

Ms. Sangree. Yes, I can. 

The impact of this predatory lending and the foreclosures that it 
has spawned is quite devastating to municipalities. A study, in 
2006 alone, the city lost $41.9 million in tax revenues. And be- 
tween 2004-2005, a total of $17.8 billion in real estate value was 
lost. 

Thank you. 

[The prepared statement of Ms. Sangree follows:] 

Prepared Statement of Suzanne Sangree 

Members of the Committee, my name is Suzanne Sangree, and I am a Chief Solic- 
itor in the Baltimore City Department of Law, testifying on behalf of the Mayor and 
City Council of Baltimore. Thank you for inviting me to speak with you today. 

Baltimore is a case study of the damage that has befallen cities in the absence 
of aggressive federal enforcement of this nation’s civil rights laws, especially the 
Fair Housing Act of 1968. In particular, lax enforcement of the Fair Housing Act, 
combined with federal relaxation of federal banking regulations and federal preemp- 
tion of states’ ability to regulate lenders, created an environment in which racially 
discriminatory predatory lending flourished. Baltimore, a majority African-American 
city, is currently contending with the devastating economic fall out of this petri dish 
for racially targeted predatory lending. The City has developed and continues to de- 
velop a six pronged approach to staunching the resulting economic damage and re- 
pairing it. Litigation against the wrong doers is one prong of our plan; act one of 
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this prong being our Fair Housing Act suit against Well Fargo for reverse redlining. 
In the absence of federal enforcement cities have been left to contend for them- 
selves. Under the leadership of City Solicitor George Nilson, and our co-counsel 
John Reiman and Brad Blower of Reiman & Dane, Baltimore City turned to the 
Fair Housing Act as our best weapon for fending off reverse redlining and obtaining 
relief to repair the damage it has been inflicted. The shapers of that Act smartly 
provided a broad capacity for standing to sue and the Supreme Court has long rec- 
ognized that Cities have standing under the Act. However, it was always envisioned 
that the federal government would play a leading role in enforcing it. It has not. 

Like other American cities with large non-white populations and a history of ra- 
cial segregation, Baltimore was particularly vulnerable to predatory lending. This 
vulnerability is caused by two complimentary factors: 1) a history of denying minori- 
ties access to credit; and 2) a history of racially segregated living patterns. Commu- 
nities that for generations had been locked out of credit and housing opportunities, 
because of redlining are rendered desperate for credit and without the knowledge 
or experience required to identify loan products and lenders offering better terms. 
When one’s only experience with loan applications has been no — it is common to 
jump on the first yes without much critical evaluation. 

The fact that these vulnerable communities are geographically concentrated and 
so easily targeted by abusive lenders sets up the second condition. Unfortunately 
Baltimore suffers from both of these conditions. 

Our solid patterns of racial segregation were initially enforced by racially restric- 
tive convenants. In 1954, within months of the Supreme Court’s Brown I decision, 
forward looking Baltimore officials decided to desegregate the City’s low-income 
housing units. However, well into the 1970’s and later the siting and maintenance 
of racially segregated public housing continued to reinforce Baltimore’s patterns of 
housing segregation. Importantly, redlining practices by federal and state govern- 
ment authorities — and private entities — mortgage lenders, insurers — also created 
barriers to desegregation. The Secretary of the United States Department of Hous- 
ing and Urban Development admitted in 1970 that the federal government had “re- 
fused to provide insurance in integrated neighborhoods, promoted the use of racially 
restricted covenants,” and engaged in other methods of redlining. Data from the 
1980’s, long after the institutionalized government and corporate apparatus of dis- 
crimination had been formally dismantled, shows that the more African-American 
residents in a Baltimore neighborhood, the fewer the mortgage loans and dollars the 
neighborhood received. And while we are 64% African-American and 32% white, to- 
day’s map of our neighborhoods shows that many still have very high concentrations 
of one race or the other. 

As the presence of these two conditions would predict, beginning in the late 1990’s 
Baltimore has been targeted for predatory loans, and this fact is reflected in the 
wave of foreclosures currently wracking the City. Since 2000, more than 33,000 
homes have been subjected to foreclosure filings. From the first to the second quar- 
ter of 2007 foreclosure activity in the City increased five-fold. Moreover, we expect 
this year to be even worse than last year as an additional 4,300 ARMs adjust to 
higher rates in the City, often to rates the borrowers cannot afford. Another 2,000 
ARMs readjust in 2009. During the first quarter of 2008 alone 1,447 foreclosure fil- 
ings were made in Baltimore City. 

On January 8, 2008 Baltimore City filed suit against Wells Fargo in the federal 
district court of Maryland alleging that Wells Fargo engaged in reverse redlining, 
i.e. that it has targeted Baltimore’s African-American neighborhoods for bad loans. 
We chose Wells Fargo because it is one of the largest mortgage lenders in Baltimore 
and it has the greatest number of foreclosures in the City. Since 2004 to the 
present, Wells Fargo has made over a 1,000 mortgage loans per year in Baltimore 
City. No other lender made more than 1,000 mortgage loans in Baltimore during 
these years. In addition, the racial disparities in lending practices for Wells Fargo 
loans were among the greatest of all lenders. But there are certainly other bad ac- 
tors in the City, and we hold them accountable as well. 

Home Mortgage Disclosure Act (HMDA) data reveals the racial disparities in 
Wells Fargo lending practices in Baltimore. As documented in the attached com- 
plaint, in 2006 Wells Fargo made high-cost loans to 65% of its African-American 
mortgage customers in Baltimore, but to only 15% of its white customers in Balti- 
more. Wells Fargo’s refinance loans were even worse: in 2004, 2005, and 2006, a 
Wells Fargo refinance loan to an African-American borrower was 2.5 times more 
likely to be high cost than a refinance loan to a white borrower. In addition, Wells 
Fargo’s pricing sheets require that equally credit worthy borrowers in predomi- 
nantly African-American neighborhoods pay higher interest rates compared to their 
counterparts in white neighborhoods, imposing thousands of dollars in extra interest 
payments on African-American borrowers. 
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Interestingly, research recently conducted by Chris Herbert of Abt Associates Inc. 
for the Annie E. Casey Foundation confirms that race accounts for lenders’ dis- 
parate lending practices in Baltimore neighborhoods and not credit scores or other 
risk factors. He has analyzed HMDA, Census Bureau and credit scores from the 
credit bureau Experian for selected neighborhoods in 13 cities, including Sandtown/ 
Winchester/East Side Revitalization Area in Baltimore. He concludes that when 
one corrects for credit scores, there is a “Very High” (over 15%) racial disparity 
in these Baltimore neighborhoods for refinances for 2006, and a “High/Med” (5-15%) 
racial disparity for purchase loans in 2006. Wells Fargo Bank NA was the most ac- 
tive lender in both categories in Baltimore. In other words, even after taking the 
credit characteristics of borrowers into consideration, Wells Fargo was ranked first 
among lenders in Baltimore for having the largest disparity in the prices it charged 
African Americans versus whites. 

As our complaint documents, Wells Fargo also has one of the highest foreclosure 
rates of any lender in Baltimore and its foreclosure rates in majority African Amer- 
ican neighborhood is 4 times the rate in majority white neighborhoods. Two thirds 
of Wells Fargo foreclosures in Baltimore in 2005 and 2006 were in census tracts 
more than 60% African American, while only 16% were in tracts that are less than 
20% African American. Wells Fargo foreclosure rate for loans in African American 
neighborhoods is nearly double the overall City average, while the loans in white 
neighborhoods is less than half of the average. 

An interesting fact about Wells Fargo loans in Baltimore is that fixed rate loans 
constitute the majority of Wells Fargo’s foreclosures. With contemporary under- 
writing methods lenders can reliably predict whether a borrower will be able to 
repay a fixed rate loan (debt to income ratio/loan to value/FICO/work history etc) 
the loan payments do not change over the life of the loan. However, even though 
70% of Wells Fargo’s foreclosures in both the African-American and white neighbor- 
hoods are on fixed rate mortgages, African Americans are nearly 4 times more likely 
to be foreclosed upon by Wells Fargo than whites. This is compelling evidence that 
Wells Fargo followed a policy of putting African Americans into loans they could not 
afford. 

When people are locked into mortgages that they cannot afford — they will soon 
fall behind on payments and foreclosure will often result. This pattern of predatory 
lending and foreclosure is ravaging our City. The TRF/Goldseker Study, “Fore- 
closures in Baltimore, Maryland” found that Baltimore lost $41.9 million in tax 
revenue in 2006 alone because of foreclosures. Lost property values across Balti- 
more in 2004 and 2005 total $17.8 billion. 

Baltimore incurs increased code enforcement, police and fire costs when buildings 
remain vacant. And the dollars and effort spent to nurture neighborhoods and to 
spark and maintain the urban renaissance the City had been undergoing, are being 
washed down the drain, as up and coming neighborhoods are stalled and even re- 
versed in their economic progress. 

The City seeks compensatory and punitive damages from Wells Fargo in order to 
mend the damage that company’s predatory lending has inflicted and to deter such 
conduct in the future. We would welcome federal law enforcement partnership in 
ensuring that such racially discriminatory practices do not occur in the future. 

Mr. Nadler. Thank you. 

There are, as some people may have noted, five votes on the floor 
pending. One vote has 5 minutes left; the others are 5-minute 
votes. So the Committee will stand in recess pending the end of the 
votes. 

I ask the Members to come back as soon as the last vote is com- 
pleted. We will reconvene after the last vote. My estimate, but it 
is only that, is about 12:15. It could be a little earlier, a bit later. 

So the Committee will stand in recess. We ask the indulgence of 
the witnesses. The Committee will stand in recess until after the 
votes on the floor. 

[Recess.] 

Mr. Conyers. [Presiding.] Mr. Liebowitz, are you prepared to 
give your statement? We have been waiting anxiously for you to 
begin whenever you choose. 
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TESTIMONY OF STAN LIEBOWITZ, ASHBEL SMITH PROFESSOR 

OF MANAGERIAL ECONOMICS, UNIVERSITY OF TEXAS AT 

DALLAS 

Mr. Liebowitz. Thank you. 

As we all know, the major economic news for the last year has 
been the disarray in the mortgage market. Now, the question is, 
how did we get here? 

And it is not like there is necessarily one single answer. But one 
key component is that the Government in the 1990’s began to base 
its housing policy on several flawed claims. I believe these claims 
poisoned the working of the mortgage market, and now the econ- 
omy is suffering. 

The poison began with the claim that minorities were being de- 
nied mortgages because of racial discrimination. Now, I am sure, 
as most of the people in this room know, every year after HMDA 
data were made available, newspapers have run stories reporting 
on the discrepancies in denial rates between minorities and Whites. 

The charges against the mortgage lenders were made based on 
the difference in denial rates, which were undeniable. There were 
clearly large differences. But the individuals making the claim, in 
the newspapers certainly and I think their political backers, I think 
it is fair to say they were hell-bent on finding discrimination, 
whether it was there or not. 

Now, it was obvious to a more sophisticated audience that the 
HMDA data were inadequate for testing whether discrimination 
was actually going on. To solve that problem, an expanded data set 
was created by the Boston Fed to allow a more complete analysis 
of the question. The researchers at the Boston Fed performed a 
study using this data, and they concluded that 40 percent of the 
higher minority mortgage rejection rate was due to discrimination. 

Unfortunately, this data set was created with insufficient care. 
The data had apparently never been examined for transcription er- 
rors. When my coauthor and I actually looked at the numbers con- 
tained in the data set, it was clear that the numbers were, in many 
cases, outrageously unreliable. The data set could not provide a 
basis for a claim that mortgage lenders in Boston discriminated 
against minorities. 

Full details are available in my 1998 article, published in the ec- 
onomics journal Economic Inquiry, which is attached somewhere to 
your sheet. 

Nevertheless, Government officials and regulatory agencies 
showed no interest in getting to the truth of the matter. In a rush 
to judgment and before any outside analysis of the Boston Fed 
study could even take place, the study was described as definitive 
and conclusive in various quarters. In other words, it appeared that 
the fix was in. 

The Boston Fed study was just a fig leaf for continuing attacks 
on the mortgage industry. Under the guise of ensuring greater mi- 
nority participation in the housing markets, traditional lending 
standards were attacked as a form of discrimination. 

It was claimed that mortgage applicants could handle larger obli- 
gation ratios than those imposed by traditional standards. It was 
claimed that mortgage applicants could make their monthly pay- 
ments without having been consistently at a job. It was claimed 



58 


that mortgage applicants didn’t need to be able to come up with a 
downpayment. It was suggested that mortgage applicants should 
be deemed credit-worthy if they watched some sort of educational 
video about the mortgage process. 

This was all nonsense. The old obligation ratios and standards 
served a purpose. The purpose is to make sure that the people 
lending the money got their money back and the people borrowing 
the money would stay in their houses. 

When you build the housing market on false claims, it follows 
you are asking for trouble. The unusually high current defaults 
would not be occurring in such large numbers if substantial 
downpayments had been made on the homes that are out there 
now. We can thank relaxed lending standards for that. The recent 
price bubble was unlikely to have occurred with such a vengeance 
if the relaxed lending standards were not in place. It is much easi- 
er to speculate on house prices if no money needs to be put down 
and if income does not need to be verified. Nor is it likely that the 
secondary market would have purchased so many bad loans with- 
out those claims. 

The oft-repeated praise of relaxed lending standards provided 
justification to investors for the belief that secondary market loans 
were a AAA. If you examine sales pitches that were being made for 
mortgages in the secondary market, you will see those claims being 
echoed. 

Although there are many other contributing factors, I think the 
proliferation of relaxed lending standards is at the center. And if 
we do not learn from the past, we deserve the future. 

Thank you. 

[The prepared statement of Mr. Liebowitz follows:] 
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Prepared Statement of Stan Liebowitz 


Statement of Stan Liebowitz before the House Subcommittee on the 
Constitution, Civil Rights, and Civil Liberties Hearing on Enforcement of 
the Fair Housing Act of 1968, June 12, 2008 


The major economic news for the last years has been the disarray in the 
mortgage market. The malaise in the mortgage market has been 
threatening to drag the rest of the economy down with it. 

How did we get here? One key component is that the government in the 
1990s began to base its housing policy on a false claim, or lie. The 
government repeated this claim over and over again. Eventually this lie 
began to poison the mortgage market, and now the entire economy is at 
risk. 

The poison began with the claim that minorities were being denied 
mortgages because of racial discrimination. This claim was originally 
trumpeted in newspapers and television based on HMDA data even though 
it should have been obvious to those making the charges that the HMDA 
data were insufficient to examine the issue of discrimination. Every year 
when the HMDA came out charges of discrimination were made by the 
legions of individuals hell-bent on finding discrimination, whether it was 
there or not. 

Because it was obvious to a more sophisticated audience that the HMDA 
data were inadequate to test for discrimination, an expanded HMDA data 
set was created by the Boston Fed to allow a more complete analysis of 
the question. The researchers at the Boston Fed performed a study and 
claimed that one forth of the higher minority mortgage rejection rate was 
due to discrimination. 

Unfortunately, this data set was created with insufficient care. The data 
had apparently never been examined for transcription errors by its creators 
at the Boston Fed. When my coauthor and I actually looked at the numbers 
in the data set it was clear that the data were outrageously unreliable. 
There was no basis for a claim that minorities were discriminated against 
by mortgage lenders. Full details are available in my article published in 
the 1998 issue of the economics journal “Economic Inquiry.” 

Nevertheless, government officials and regulatory agencies showed no 
interest in getting to the truth of the matter. In a rush to judgment and 
before any outside analysis of the Boston Fed study could even take place, 
the Boston Fed study was claimed to be definitive and conclusive. In other 
words, the fix was in. The Boston Fed study was just a fig leaf that could 
be used to continue attacking the mortgage industry as being racist. 


1 Available at httn://www .utdallas.edu/~liebowit/mortgaee/mongages.pdf 
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This ‘finding’ of discrimination was then used to argue for weaker lending 
standards, in the guise of ensuring greater minority participation in the 
mortgage lending process. Traditional lending standards were attacked as 
a form of discrimination by regulators and housing advocates. It was 
claimed that mortgage applicants could handle larger obligation ratios than 
those imposed by traditional standards; that mortgage applicants could 
make their monthly payments without having been consistently at a job; 
that mortgage applicants didn’t need to be able to show that they could 
come up with a downpayment — a gift, say from a phony charity set up by 
the seller of the home, would do just fine. It was suggested that mortgage 
applicants should be deemed credit-worthy if the applicants watched some 
sort of educational video about the housing market and the mortgage 
process. This was all nonsense, one lie compounding another. 

The claim that lending standards could be “relaxed” without increasing the 
number of defaults was false. When you build a housing market on such 
false claims, you are asking for trouble. 

The recent unusually high defaults are due to an unusually steep decline in 
home prices. But there would not have had such a large number of defaults 
if substantial downpayments had been made on the homes. We can thank 
relaxed lending standards for that. 

I even doubt that the recent major price bubble in housing would have 
occurred if relaxed lending standards were not in place. It is much easier 
to speculate on house prices if no money needs to be put down and if 
income does not need to be verified. 

Nor would the secondary' market have been as likely to step in and fund 
mortgages backed by relaxed secondary standards if they hadn’t have 
heard all the claims about the safety of relaxed lending standards coming 
from various government agencies. If you examine sales pitches that were 
being made for the sale of these mortgages in the secondary market, you 
will find them repeating the government claims about how relaxed lending 
standards do not lead to greater defaults. 

Although there are many other contributing factors, I think we can 
probably lay the core of the mortgage debacle at the proliferation of 
relaxed lending standards, which have been and continue to be supported 
by many of the people likely to be in this room.' 


3 See Fannie Is Poised to Scrap Policy Over Down Payments By JAMES R. HAGERTY, 
Wall Street Journal May 16, 2008; Page A3 which reports that affordable housing 
advocates are among the supporters of attempts to keep Fannie Mae from slightly 
tightening its lending standards. 
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24 HOURS A DAY 


THE REAL SCANDAL 

HOW FEDS INVITED THE MORTGAGE MESS 

By STAN LIEBOWITZ 

February 5, 2008 — PERHAPS the greatest scandal of the mort gage crisis is that it is a 
direct result of an intentional loosening of underwriting standards - done in the name of 
ending discrimination, despite warnings that it could lead to wide-scale defaults. 

At the crisis' core are loans that were made with virtually nonexistent underwriting 
standards - no verification of income or assets; little consideration of the applicant’s 
ability to make payments; no down payment. 

Most people instinctively understand that such loans are likely to be unsound. But how 
did the heavily-regulated banking industry end up able to engage in such foolishness? 

From the current hand-wringing, you'd think that the banks came up with the idea of 
looser underwriting standards on their own, with regulators just asleep on the job. In fact, 
it was the regulators who relaxed these standards - at the behest of community groups 
and "progressive" political forces. 

In the 1980s, groups such as the activists at ACORN began pushing charges of 
"redlining” - claims that banks discriminated against minorities in mortgage lending. In 
1989, sympathetic members of Congress got the Home Mortgage Disclosure Act 
amended to force banks to collect racial data on mortgage applicants; this allowed 
various studies to be ginned up that seemed to validate the original accusation. 

In fact, minority mortgage applications were rejected more frequently than other 
applications - but the overwhelming reason wasn’t racial discrimination, but simply that 
minorities tend to have weaker finances. 

Yet a "landmark" 1992 study from the Boston Fed concluded that mortgage-lending 
discrimination was systemic. 

That study was tremendously flawed - a colleague and I later showed that the data it had 
used contained thousands of egregious typos, such as loans with negative interest rates. 
Our study found no evidence of discrimination. 
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Yet the political agenda triumphed - with the president of the Boston Fed saying no new 
studies were needed, and the US comptroller of the currency seconding the motion. 

No sooner had the ink dried on its discrimination study than the Boston Fed, clearly 
speaking for the entire Fed, produced a manual for mortgage lenders stating that: 
"discrimination may be observed when a lender's underwriting policies contain arbitrary 
or outdated criteria that effectively disqualify many urban or lower-income minority 
applicants." 

Some of these "outdated" criteria included the size of the mortgage payment relative to 
income, credit history, savings history and income verification. Instead, the Boston Fed 
ruled that participation in a credit-counseling program should be taken as evidence of an 
applicant's ability to manage debt. 

Sound crazy? You bet. Those "outdated" standards existed to limit defaults. But bank 
regulators required the loosened underwriting standards, with approval by politicians and 
the chattering class. A 1995 strengthening of the Community Reinvestment Act required 
banks to find ways to provide mortgages to their poorer communities. It also let 
community activists intervene at yearly bank reviews, shaking the banks down for large 
pots of money. 

Banks that got poor reviews were punished; some saw their merger plans frustrated; 
others faced direct legal challenges by the Justice Department. 

Flexible lending programs expanded even though they had higher default rates than loans 
with traditional standards. On the Web, you can still find CRA loans available via 
ACORN with "100 percent financing ... no credit scores . . . undocumented income . . . 
even if you don't report it on your tax returns." Credit counseling is required, of course. 

Ironically, an enthusiastic Fannie Mae Foundation report singled out one paragon of 
nondiscriminatory lending, which worked with community activists and followed "the 
most flexible underwriting criteria permitted." That lender's $1 billion commitment to 
low-income loans in 1992 had grown to $80 billion by 1999 and $600 billion by early 
2003: 

Who was that virtuous lender? Why - Countrywide, the nation’s largest mortgage lender, 
recently in the headlines as it hurtled toward bankruptcy. 

In an earlier newspaper story extolling the virtues of relaxed underwriting standards, 
Countrywide's chief executive bragged that, to approve minority applications that would 
otherwise be rejected "lenders have had to stretch the rules a bit." He's not bragging now. 

For years, rising house prices hid the default problems since quick refinances were 
possible. But now that house prices have stopped rising, we can clearly see the damage 
caused by relaxed lending standards. 
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This damage was quite predictable: "After the warm and fuzzy glow of 'flexible 
underwriting standards' has worn off, we may discover that they are nothing more than 
standards that lead to bad loans . . . these policies will have done a disservice to their 
putative beneficiaries if . . . they are dispossessed from their homes." I wrote that, with 
Ted Day, in a 1998 academic article. 

Sadly, we were spitting into the wind. 

These days, everyone claims to favor strong lending standards. What about all those self- 
righteous newspapers, politicians and regulators who were intent on loosening lending 
standards? 

As you might expect, they are now self-righteously blaming those, such as Countrywide, 
who did what they were told. 

Stan Liebowitz is the Ashbel Smith professor of Economics in the Business School at the 
University of Texas at Dallas. 


NEW YORK POST is a registered trademark of NYP Holdings, Inc. NYPOST.COM, 
NYPOSTONLINE.COM, and NEWYORKPOST.COM are trademarks of NYP 
Holdings, Inc. 

Copyright 2008 NYP Holdings, Inc. All rights reserved. 
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Mr. Conyers. Thank you, Mr. Liebowitz. 

Good afternoon, Ms. Wiggins. 

TESTIMONY OF AUDREY J. WIGGINS, DIRECTOR, FAIR HOUS- 
ING AND ENVIRONMENTAL JUSTICE PROJECT, LAWYERS’ 

COMMITTEE FOR CIVIL RIGHTS UNDER LAW 

Ms. Wiggins. Thank you, Mr. Chairman. Are you ready for me 
to begin now? Thank you. 

I am Audrey Wiggins. I am the director of Fair Housing and En- 
vironmental Justice at the Lawyers’ Committee for Civil Rights 
Under Law. Thanks to you, Chairperson Conyers and all the other 
Members of the Subcommittee, for having this important hearing 
on the enforcement of the Fair Housing Act at this point in history 
and inviting the Lawyers’ Committee to participate. 

I am honored to provide testimony as an advocate for those brave 
enough to challenge discriminatory practices that the Department 
of Justice and HUD have left unchecked. 

The law correctly empowers individuals to bring fair housing 
cases, but neither the intent nor the spirit of the law requires that 
individuals act alone. Both DOJ and HUD have unique authority, 
resources and obligations to enforce the Fair Housing Act, yet com- 
munities have emerged as the private attorneys general in the en- 
forcement of the Fair Housing Act. 

I think all of us on both the panels have expressed the belief that 
housing choice should be free from discrimination and that no one 
should be denied shelter because of their race. Yet why are we at 
odds? 

Those reasons that I believe are described more in depth in my 
written testimony. I wanted to briefly talk about two cases of the 
Lawyers’ Committee. 

One occurred right after Hurricane Katrina. With the backdrop 
of the human crisis of people trapped on the roof of their homes 
and jammed in municipal arenas, St. Bernard Parish in Louisiana, 
which borders Orleans Parish, issued an ordinance that prevented 
single-family homeowners from renting to anyone, with one excep- 
tion: a blood relative. 

According to the 2000 census, the parish population was roughly 
90 percent White, and 93 percent of all those single-family home- 
owners who could only rent to their relatives were also White. 
Thus, the ordinance has a disparate impact on potential renters of 
color. 

Although HUD did investigate some complaints, neither HUD 
nor DOJ took any enforcement action against this blatantly dis- 
criminatory blood-only ordinance. Instead, in cooperation with the 
Greater New Orleans Fair Housing Action Center and the law firm 
of Reiman & Dane, it was the Lawyers’ Committee who filed a Fed- 
eral complaint against St. Bernard Parish. 

You have already heard statistics about FHEO’s office. In 2004 
and 2005, the General Accounting Office issued reports analyzing 
the intake and investigation practices of FHEO. At that time, the 
GAO found that 39 percent of HUD matters were over 100 days 
old. 

Our client, James Perry, who is the executive director of the 
Greater New Orleans Fair Housing Action Center, soon after Hur- 
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ricane Katrina saw some Internet ads from individuals who wanted 
to house certain people to help those that were displaced. Some of 
the ads he saw stated, “Not racist, but white only;” “Two bedrooms, 
private bath, use of whole home for a white family up to five;” and, 
“We would prefer a middle-class white family.” 

As those ads were printed in a newspaper, they would no doubt 
be found as violations of the Fair Housing Act. And, with our as- 
sistance, Mr. Perry filed several complaints with HUD’s FHEO of- 
fice in December of 2005. To date, more than 2 years after his fil- 
ing of these complaints, they are still pending with the FHEO of- 
fice. 

To wrap up, either those of us in the fair housing community are 
right and the Federal Government should apply its authority and 
full resources to ensure the breadth of the Fair Housing Act is pro- 
tected and enforced in all aspects, or those from the Federal Gov- 
ernment are right and there is no problem with the narrowing of 
the scope of the Fair Housing Act and the selective enforcement of 
its provisions. Because the Lawyers’ Committee and other advo- 
cates in the fair housing community will bring the cases. So the an- 
swer is, we cannot both be right. 

We urge Members of Congress, and this subcommittee in par- 
ticular, to use the full force of your authority and influence to make 
sure that all who are protected under the Fair Housing Act are 
served by their Government. 

We beseech you to require that the staff of the Department of 
Justice and HUD in this Administration and the next will fulfill 
their obligations under the act to investigate and litigate cases 
challenging race discrimination, especially cases that challenge sys- 
temic discrimination and pattern-and-practice and impact cases. 

Thank you. 

[The prepared statement of Ms. Wiggins follows:] 
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Prepared Statement of Audrey J. Wiggins 



TESTIMONY OF AUDREY J. WIGGINS 
DIRECTOR OF FAIR HOUSING & ENVIRONMENTAL JUSTICE 
LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW 

UNITED STATES HOUSE OF REPRESENTATIVES 
JUDICIARY SUBCOMMITTEE ON THE CONSTITUTION, CIVIL 
RIGHTS, AND CIVIL LIBERTIES 
“ENFORCEMENT OF THE FAIR HOUSING ACT OF 1968” 


June 12. 2008 


I. Introduction 

Good morning, i am Audrey Wiggins. Director of Fair Housing and 
Environmental Justice with the Lawyers' Committee for Civil Rights Under Law 
("Lawyers’ Committee”). I would first like to thank Chairman Nadler. Ranking Member 
Franks, and the members of the Subcommittee for holding this important hearing on the 
enforcement of the Fair Housing Act ("FHA”) at this point in history, when the subprime 
mortgage crisis, unprecedented foreclosure rates, and limited available affordable 
housing on the Gulf Coast after Hurricanes Katrina and Rita make it all the more critical 
that housing choice be unfettered by discrimination. In particular, thank you for 
providing the Lawyers' Committee with the opportunity to participate in this discussion. 

The Lawyers' Committee is a nonpartisan, nonprofit civil rights legal 
organization that has been in existence for over 40 years. It was formed in 1963 at the 
request of President John F. Kennedy to involve the private bar in providing legal 
services to address racial discrimination. The mission of the Lawyers' Committee is to 
secure, through the rule of law. equal justice under the law. For 45 years, the Lawyers' 
Committee has advanced racial and gender equality through a highly effective and 
comprehensive program involving educational opportunities, fair employment and 
business opportunities, community development, fair housing, environmental justice, and 
meaningful participation in the electoral process. 

My testimony today addresses the failures of the U.S. Department of Justice 
("DO.I") and the U.S. Department of Housing and Urban Development ("HUD”) to 
enforce the FHA. Communities have been obligated to act as principal prosecutors of the 
Fair Housing Act, as a result of DOJ's de-emphasis, if not refusal, on bringing disparate 
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impact cases based on race, failures in the complaint process of HUD’ s Office of Fair 
Housing and Equal Opportunity (“FHEO”). and a cut in funding to private and local 
government fair housing agencies, have burdened communities to act as principal 
enforcers of the Fair Housing Act. Although the law correctly empowers individuals to 
bring fair housing cases, the intent of the law does not require that individuals act alone. 
Indeed, DOJ and HUD have unique authority and resources to enforce the Fair Housing 
Act, particularly in investigating and litigating systemic, pattern and practice, as well as 
disparate impact cases. It is imperative that DOJ and HUD. in fulfilling their obligations 
under the FHA, apply their resources to challenge the systemic, widespread practices that 
contribute to housing discrimination. 

The Lawyers’ Committee, and its sister organizations in the fair housing 
community, now bridge the gap left by these government agencies. The docket of the 
Lawyers’ Committee’s Fair Housing project reflects the type of impact litigadon that 
DOJ should join us in continuing to champion. 

I am honored to provide this testimony as an advocate for those brave enough to 
challenge the discriminatory practices, particularly those committed by municipalities, 
which DOJ and HUD have left unchecked. My remarks today will primarily use 
Lawyers’ Committee’s litigation lens through which to illustrate how communities have 
emerged as private attorneys general in the enforcement of the Fair Housing Act. By 
sharing the experiences of our clients with you, I hope to call DOJ and HUD to action. I 
believe that these agencies can and should recommit resources to again focus on 
violations of the FHA that have a systemic and disparate impact on people of color and 
other protected classes under this law. 

I am confident that members of this Subcommittee are already familiar with the 
statistics of the nature, number, and type of cases filed by the Housing Section of DOJ as 
well as the number of complaints received by FHEO. This testimony will focus on DOJ 
and HUD's missed opportunities to engage in disparate impact litigation based on race, 
findings by GAO on the effectiveness and timeliness of the FHEO complaint process, and 
how the lack of Fair Housing Initiatives Program ("FHIP) and Fair Housing Assistance 
Program ("FHAP’-’J funding place private fair housing agencies as well as state and local 
housing agencies in jeopardy. 


n. Deemphasis of Race-Based FHA Violations by DOJ and HUD 

The FHA empowers DOJ to bring lawsuits where there is a “pattern or practice’’ 
of discrimination as well as cases involving acts of discrimination that raise “an issue of 
general public importance.’’ 1 In addition, under the 1988 Amendments to the FHA, DOJ 
must commence a civil action in a United States district court within 30 days of HUD 
issuing a charge of discrimination on behalf of individual victims of discrimination if the 
aggrieved person elects to have the claims heard in federal court, rather than in an 


1 42 IJ.S.C. § 3614. 
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administrative proceeding. 2 The 1988 Amendments also require HUD to refer all 
complaints alleging “the legality of any State or local zoning or other land use law or 
ordinance’ to DOJ for appropriate action. 3 

DOJ is tasked to be the chief prosecutor against violators of the FHA. The 
agency’s mandate to enforce both the letter and the spirit of housing laws is clear. 
Throughout this Administration, however, DOJ has placed a greater emphasis in 
disability-based housing discrimination cases and reduced FHA cases alleging 
discrimination against other protected classes under the FHA. Although combating 
housing discrimination based on disability is critical, DOJ should seek a more 
comprehensive and balanced approach to fair housing enforcement. In addition, DOJ’s 
approach must not only focus on matters which arise out of acts of intentional 
discrimination, but also on those policies and practices which may be facially neutral, but 
have a disparate impact on the classes of people the FHA seeks to protect. 

Tn 2003. DOJ announced at a HUD HUB Director's meeting that it will no longer 
pursue disparate impact cases involving housing discrimination. 4 In looking at the 
number and types of cases filed by DOJ in the past five years, it appears that the agency 
has kept its promise. Indeed, the Justice Department has filed fewer cases over the past 
five years than it filed during the period from 1999 to 2002. The DOJ filed 35 race-based 
pattern or practice cases between 1999 and 2002, but only filed 24 such cases between 
2003 and 2007. 5 Similarly, while the Department filed 24 pattern or practice cases 
between 1999 and 2002 based on its testing program, it only filed 11 such cases between 
2003 and 2007. 6 The reduction in enforcement is mirrored at HUD where the number of 
fair housing complaints has declined dramatically, falling from a peak of more than 6,500 
cases in 1995 to less than 2.500 in 2007. 7 

The above numbers are alarming particularly in light of DOJ’s well-publicized 
implementation of its “Operation Home Sweet Home” initiative in 2006. Per DOJ’ s 
website, Operation Home Sweet Home would target testing efforts in areas recovering 
from the effects of Hurricane Katrina and in areas where the disaster’s victims have been 
relocated. 8 .According to a press release issued in April 2008. DOJ “conducted more than 
500 paired tests, 20 percent more than the number conducted in any other year' since [...] 
199 1 .” s> 


-42U.S.C. §3612. 

3 42 U.S.C. § 3610(g)(.2)©3612 

4 National Fair Housing Alliance, Dr. King’s Dream Denied;: Forty Years of Failed Federal Enforcement: 
58 (Apr. 2008 Fair Housing Trends) (‘'NFHA Report (2008) (hereinafter “NFHA 2008 Fair Housing 
Trends Report”), p. 58 4 NFllA’s report p.58 ”)■ 

5 Td. at 57. 

6 NFHA 2008 Fair Housing Trends Report Td. at 57. 

7 NFHA 2008 Fair Housing Trends Report Td. at 5 1 . 

s DOJ’s Fact Sheet on the Operation TTonie Sweet Home initiative is available at 
http://www.usdoj.gOv/opa/pr/2006/February/06_opa_079.html 

9 DOJ, Department of Justice Celebrates 40th Anniversary of the Fair Housing Act (Apr. 17, 2008), 
available online at < http ://www.usdoi.QOV/QDa/Dr/2008/ Apr i 1/08 ert 314.html >. 
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As DOJ reduced the number of race-based disparate impact cases it filed, the 
number of these types of suits increased on the docket of the Lawyers’ Committee. 
Although DOJ should be the primary enforcer of discrimination by municipalities, in the 
cases T will now describe, neither DOJ nor JJUD used its authority or resources to 
challenge the violations of the FHA discussed below. 

Many of us still carry the visions of people trapped on the roofs of their homes 
and jammed in municipal arenas, as landmarks crumbled, and thousands of homes and 
the families were devastated after Hurricanes Katrina and Rita hit Louisiana, Mississippi 
and Alabama. It was with this backdrop of human crisis not seen by our country in over 
a century that a Louisiana Parish issued an ordinance which prevented single-family 
homeowners from renting to anyone with one exception — a blood relative. The parish I 
described is St. Bernard, which borders Orleans and other Louisiana parishes that were 
pummeled by Katrina and Rita. Its population is roughly 90 % white. In essence, this 
“blood only” ordinance effectively limited rentals to whites only, since whites own 
virtually all single-family homes in the parish. (93 % white according to 2000 census 
dataj.Thus the ordinance had a disparate impact on potential renters of color. Although 
HUD investigated complaints concerning this ordinance, did DOJ challenge this 
ordinance under its authority to combat acts of discrimination which raise “an issue of 
general importance? NO. Unfortunately, neither HUD nor DOJ ever took any 
enforcement action with respect to this blatantly discriminatory ordinance. Based upon 
the investigation conducted by the Greater New Orleans Fair Housing Action Center, led 
by James Perry, the Lawyers' Committee filed a federal court complaint against St. 
Bernard’s Parish. 10 

DOJ has the primary authority to challenge exclusionary zoning ordinances. In 
addition to the St. Bernard Parish case, the Lawyers’ Committee bridges the gaps left by 
the lack of vigorous enforcement in this area by DOJ, by bringing several cases 
challenging discriminatory zoning. The Lawyers’ Committee filed cases against the 
governments of Garden City and Huntington on Long Island, New York. The Garden 
City case 1 1 challenges the city’s rezoning of a large parcel of County-owned real estate to 
prevent the development of affordable multi-family housing disproportionately needed by 
African-American families in Nassau County. Garden City's rezoning perpetuates 
segregation in the County and continues the exclusion of virtually all minorities from 
Garden City by preventing the development of affordable housing which would provide 
integrated housing opportunities for African Americans. 

At issue in the Huntington case 12 is the rezoning of the largest parcel of residential 
real estate remaining for development in Huntington. The Town's proposed plan would 
create a new zoning category to develop an upscale residential community designed 


lu Greater New Orleans Fair Housing Center i . St Bernard Parish (C V No. 06-7 1 86 Tt.D. T.A). A consent 
decree permanently enjoining an ordinance requiring that rentals only be made to blood relatives, or the 
‘blood-only” ordinance, and requiring reporting by St. Bernard Parish concerning decisions on special use 
permits for home rentals was entered in resolution of this case. 

1 ACORN, et nl. v. Nassau County, et al (05-2301 I'.t t.N.Y) 

12 Fair Housing in Huntington Committee v. Town of Huntington, (CV 02-2787 I'.. I t.N.Y). 


4 



70 


primarily for senior citizens. Approval of this plan will maintain the segregated housing 
patterns in the Town by concentrating low- and moderate-income housing in the racially 
impacted areas of the Town. 

Although both HUD and DOJ have for years noted that the Town of Huntington 
lacked affordable multifamily housing, which may be in violation of federal laws, neither 
agency filed a complaint against the Town. For example: 

• Since at least 1997, HUD has expressed concerns regarding the Town’s 
compliance with fair housing and civil rights laws. Specifically, in 1997, 
HUD found that the Town still had not addressed the "problem of the lack 
of multifamily housing for low and moderate income persons outside of 
the racially-impacted urban renewal area . . In fact, HUD found that the 
Town did not appear to affirmatively further fair housing as indicated by 
its signed certification for Community Development Block Grant funds. 13 

• In 1998, HUD noted those same problems and directed the Town to 
address them. Specifically, HUD noted the Town’s failure "to facilitate the 
construction of Matinecock Court, beyond carrying out the rezoning 
mandated by the Federal Court, or to support an 84 unit mixed-income 
project proposed by the Huntington Housing Authority, which could 
expand rental housing opportunities.” 14 

• HUD’s review of the Town’s 1999 Action Plan prompted it to refer the 
matter to the United States Department of Justice "based upon information 
reflecting a possible pattern or practice of racial discrimination in violation 
of the Fair Housing Act.” 15 

The "concerns’’ noted by DOJ and HUD should have turned into action. When the 
federal government fails to act, the burden falls on the shoulders of the communities that 
have been adversely impacted by those acts. 

The failure to act in either the Garden City or Huntington situations reflect DOJ’s 
restriction of its caseload only to suits where there is evidence of intentional 
discrimination and leaves policies with large discriminatory impacts, like Garden City 
and Huntington unchecked. Systemic exclusionary zoning cases, for example, frequently 
continue and exacerbate widespread residential segregation patterns that the FHA was 
designed to combat and often can be attacked only through a disparate impact theory of 
liability. DOJ’s refusal to pursue such claims leaves a major gap in efforts to challenge 
zoning decisions which perpetuate residential segregation. 


13 HUD Fair Housing andF.qual Opportunity Monitoring Review of the Town of Huntington, New York at 
p. 20 (November 26, 1 997) 

4 Leller from Joseph A. IV Agosla (HUD) to Frank P. Pelrone (Huntington Town Supervisor) regarding the 
Town’s 1998 Consolidated Plan (August 7, 1998). 

15 Leller from Joseph A. D’ Agosla (HUD) to Frank P. Pelrone (Huntington Town Supervisor) regarding the 
Town’s 1999 Consolidated Plan (August 5, 1999). 
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HUD has demonstrated its lack of focus on allegations of racial discrimination 
under the FHA. and the agency has also failed to enforce nondiscrimination provisions in 
its programs which impact the availability of housing units to persons of color. 
Complainants for whom HUD has issued a charge of discrimination may elect an 
administrative proceeding, and have their cases heard by an Administrative Law Judge 
(“ALJ”). 16 A development that reflects the federal government's de-emphasis on race- 
based fair housing cases is the absence of an ALJ to hear discrimination matters at HUD. 
hr February 2008, HUD informed NFHA staff that it has NO ALJs to hear fair housing 
cases, so ALJs at other agencies must hear these matters. 17 

The Town of Smithtown, New York has a Section 8 program with enough 
applicants to require a waiting list. The Lawyers’ Committee challenge to the Town’s 
use of a residency preference exemplifies HUD’s failure to enforce its nondiscrimination 
regulations. 18 For example, HUD regulation 24 C..F.R. § 982.207(b) requires that public 
housing authorities (PHAs) certify in their annual plans that their policies governing the 
eligibility, selection, admissions, and preferences for Section 8 vouchers will be carried 
out in conformity with civil rights laws such as the Fair Housing Act and Title VT of the 
Civil Rights Act of 1964. However, HUD has not taken action against the numerous 
PHAs whose use of residency preferences in their waitlist selection policies discriminate 
against minorities. In the Vargas case, it is alleged that Smiditown’s residency 
preference is applied n a manner that intentionally prevents anyone who does not live or 
work in Smithtown from receiving a Section 8 housing voucher through Smithtown’ s 
Section 8 program, until every person on the waitlist who lives or works in Smithtown 
has received a voucher. Since Smithtown is more than 93% white, the result of 
Smithtown’ s residency preference is that Section 8 housing vouchers are effectively 
unavailable to minorities. It is incumbent upon HUD to enforce its nondiscrimination 
regulations and to ensure that HUD money is not provided to PHAs that promote 
segregation and exclude minorities from receiving federal government benefits. 

Like the Section 8 program, HUD has also exhibited a lack of enforcement of the 
nondiscrimination provision of its CDBG program regulations. HUD should ensure that 
PHAs receiving federal CDBG dollars fulfill their obligations to affirmatively further fair 
housing with those funds. A lack of vigilance has required nongovernmental entities like 
the Lawyers’ Committee and other nonprofit or public interest firms to act as private 
attorneys generals. A recent example of this phenomenon is the lawsuit brought by 
Reiman and Dane, a civil rights boutique firm, against Westchester County. New York, 
challenging the County’s practice of certifying compliance with fair housing laws 
without conducting any analysis of impediments to fair housing based on race. Reiman 
was forced to bring a qui tarn action on behalf of the United States for the County’s false 
certifications to the federal government. 


16 42U.S.C. §3612. 

11 NFHA 2008 Fair Housing Trends Reporl ,, p.54 

18 Vargas et al. v. Town of Smithtown. (CV 07 5202 E.D.N.Y. Dec. 13. 2007). 
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Worse than HUD’s lackluster enforcement of its certification requirements is its 
waiver of certain certification requirements following the destruction of Hurricane 
Katrina. One such egregious incident is HUD’s approval of the Mississippi Development 
Authority's (MDA) proposed Port of Gulfport Restoration Program (Port proposal) that 
would divert $600 million dollars of the CDBG money previously allocated to housing 
assistance to restoration of the Port. The Port proposal is the most recent and most 
troubling example of several requests from MDA to HUD to waive the CDBG program's 
requirement that funds benefit low- and moderate-income persons seeking to recover 
from Hurricane Katrina. The Lawyers’ Committee, in conjunction with its affiliate, the 
Mississippi Center for Justice, has filed comments in opposition to waivers sought from 
this requirement and to the diversion of CDBG funds desperately needed for provision of 
affordable rental housing that allowed revitalization of the port. Oddly, former HUD 
secretary Alphonso Jackson testified in a Congressional hearing on March 1 1. 2008. that 
he felt that he had no choice but to approve the waiver. He went on to state that if he had 
a choice he would not have approved the waiver. Surely the Housing and Community 
Development Act of 1974 does not require HUD to be a rubber stamp to states who want 
to use its dollars for something other than the development of fair housing units. 


Under the special appropriation after Hurricanes Katrina and Rita, "the aggregate 
use of CDBG disaster recovery funds shall principally benefit low- and moderate-income 
families in a manner that ensures that at least 50 percent of the amount is expended for 
activities that benefit such persons.” 19 The 50% requirement can only be waived if there 
is a "finding of compelling need.” 20 HUD has already approved several requests by 
Mississippi to waive this requirement, claiming three prior waivers in other 
redevelopment plans based on State commitments that the needs of the low- and 
moderate-income population would be addressed in the future, and assertions that, when 
all the CDBG-funded programs have been offered, low- and moderate-income 
participation will have been significant. Indeed each HUD waiver includes almost 
identical language about these commitments. Yet, as each waiver was granted, 
Mississippi strayed further from its promise and from the primary purpose of the CDBG 
grant program. Now, after all these proposals have been submitted, 80% of the 
Mississippi CDBG allocation has been granted waivers from the 50% requirement. 

In the Port proposal, the State strays even further from the primary purpose of the 
CDBG appropriation by seeking approval of the diversion of funds allocated to housing 
recovery to a non-housing project that will do nothing to address the housing crisis, and 
little to benefit low- and moderate-income persons. 21 

Under the Housing and Community Development Act of 1974, that recipients of 
Community Development Block Grants must prepare an Analysis of Impediments (AI) to 


15 71 Ted. Reg. 7666, 7671 atf20(i)(2). 

I’.ilr L. No. 109-148, 119 Slat. 2780 (Dec. 31, 2005). 

~ Only about 11% ol the Pori’s employees are low or moderate income persons. Mississippi claim 1 , that it 
will be able lo hire new employees who will be 50% low and moderate income but does nol explain how 
they will do this. 
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Fair Housing within their respective jurisdictions. However. estimates indicate that fewer 
than 10% of the CDBG entitlement jurisdictions have programs to address fair housing 
concerns. In addition, many jurisdictions fail to update their Als when conditions in their 
communities change, to initially submit adequate Als. or to address the issues that their 
Als highlight. This gross lack of compliance with the Flousing and Community 
Development Act's statutory requirement continues to exist because thirty-four years 
after its passage, HUD has yet to promulgate regulations to enforce compliance with this 
provision of the law. 22 

II. Inadequacies of FHEO’s Complaint Process 

In 2004 and 2005, the General Accounting Office issued reports analyzing the 
intake and investigation practices of HUD's FHEO office. 23 These reports were prompted 
by continued concerns about the timeliness and effectiveness of HUD’s enforcement 
process, particularly in the 100-day investigation window mandated by the FHA. 
Analyzing data from 1 996 to 2003, the GAO found that 39% of HUD's open 
investigations were over 100 days old. 24 HUD has taken an average of over 470 days to 
close cases/ 3 

FHEO uses an automated tracking system to record contacts dealing with fair 
housing inquiries or intakes. FHEO analysts are supposed to interview each complainant 
to obtain any additional information necessary to perfect the claim and then determine if 
the office has jurisdiction over the complaint. 

In its 2004 report, of the six recommendations GAO made to improve the 
management and oversight of the fair housing enforcement process. 26 GAO made 
only one primary request for inclusion in HUD’s five-year Departmental 
Workforce Plan. Specifically. GAO recommended that in creating the plan 
"HUD fully consider a wide range of strategies to make certain that FHEO 
obtains and maximizes the necessary skills and competencies needed to achieve 
its current and emerging mission and strategic goals with the resources it can 
reasonably expect to be available.” 27 

In its 2005 report, GAO again made several recommendations. Specifically, 

GAO recommended that “the HUD Secretary direct the Assistant Secretary of FHEO 


" NFHA 2008 Fair Housing Trends Report, Id. at 36 

■ U.S. Gov’t. Accountability Office, Publ’n No. GAO-04-463, Opportunities to Improve HUD’s Oversight 
and Management of the Enforcement Process (April 2004). available at http://www.gao.gov/cgi- 
bin/gctrpt?GAO-04-463 ("GAO Report 1"); U.S. Gov’t. Accounlability Office. Publ’n No. GAO-06-79, 
HUD Needs Belter Assurance That Intake and Investigative Processes Are Consistently Thorough (October 
2005). available at http://www.gao.gov/egi-bin/geUpl7GAO-06-79Lhereinafter “GAO (Report 2”).. 

1 GAO Report 1 . supra , note 23 at 1 . 

" Residential Segregation and Housing Discrimination in the United States, Violations of the International 
Convention on the Elimination of All Forms of Racial Discrimination; A Response to the 2007 Periodic 
Report of the United Slates of America. Report to the Committee on the Elimination of Racial 
Discrimination (2008) ("Report to CERD") p., 20. 

" GAO Report 1, supra, note 23 at 57. 

■' GAO Report 1. supra, note 23 at 58. 
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to. ..[establish] documentation standards and appropriate controls to ensure that required 
notifications... are made and received, and that the 100-day letters are sent before an 
investigation has reached 100 days,” and “[work] with FHAP agencies and others to 
develop best practices for offering conciliation throughout the complaint process, 
including at its outset. . . [and ensure] that investigators comply with requirements to 
document conciliation attempts, and complainants’ or respondents' declination of 
conciliation assistance.” 28 Even with these recommendations, problems with the FHEO 
complaint process are ongoing. 

To illustrate this point, I want to share the story of one of our clients who filed a 
complaint with HUD shortly after Hurricanes Katrina and Rita. James Perry, executive 
director of Greater New Orleans Fair Housing Action Coalition, found what he believed 
to be discriminatory advertising of housing on an internet site where individuals offered 
space to people displaced by the hurricanes. The ads he saw agreed to house only certain 
people. For instance: “not racist but white only.” ”2 bedrooms, pvt bath, use of whole 
home, for white family of up to 5” and “[w]e would prefer a middle class white family.” 

If those words were printed in a newspaper, they would be a clear violation of 
Section 804(c) of the Fair Housing Act which prohibits notices, statements or advertising 
with respect to the sale or rental of housing '“which indicates any preference, limitation or 
discrimination based on race, color, religion, sex, handicap, familial status, or national 
origin. . . .” 29 Mr. Perry, with the assistance of the Lawyers’ Committee, filed several 
complaints with HUD about these ads in December, 2005. To date, more than two years 
later, Mr. Perry's complaint is still pending with FHEO. 


TV. Lack of Funding Equals Lack of Enforcement 

Declining budgets, a shrinking enforcement capacity and an increasingly narrow 
scope of enforcement are especially alarming in light of the increased need for a 
watchdog in the Gulf Coast as communities recover from Hurricane Katrina, as well as in 
other parts of the country where the biases implicit in racial hostilities reveal themselves 
through the exclusion of multi-family housing in municipal zoning, steering practices, 
and the apparent disparate impact of the policies and practices of certain lenders. For 
example, although the budget for FHEO has increased since 2000, these increases have 
not kept pace with inflation. 30 

HUD’s FHIP Funding for the grant program which funds private fair housing 
entities, has remained relatively stagnant in nominal terms and consequently, has 
declined in real dollars over recent years after declining substantially from a height of 


' GAO Report 2. supra, note 22 at 73. 
42 U.S.C. § 3604. 

30 The Report to Cerd. 22. 
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$26 million in 1995. 31 As a result, nearly a quarter of Fair Housing organizations have 
either been forced to scale back their enforcement activities or to close altogether. 32 

Tn this year’s budget, a cut of $1 million is proposed for state and local housing 
agencies funded through the Fair Housing Assistance Program, which is incredibly 
severe, given that agencies funded by FHTP and FHAP filed 9 1 % of all fair housing 
complaints in 2007. As DOJ and HUD focus their resources away from race based 
impact litigation, the worst thing that could happen is for communities to have the 
advocates they know and trust stripped of any ability to wage war against discrimination. 
Alarmingly, while the amount of race-based systemic litigation filed by DOJ is 
decreasing and the number of race-based cases processed by HUD is falling, one quarter 
of all fair housing centers throughout the country have either closed or are at risk. 34 

V. Implications of Ledbetter 

The Lawyers’ Committee has been on the forefront of advocating for a fix to the 
U.S. Supreme Court decision in Ledbetter v. Goodyear Tire & Rubber Co., Inc. 35 
Although Ledbetter is a case examining the statute of limitations period for an 
employment discrimination case, the application of the Court’s holding is now impacting 
how the statute of limitations periods in fair housing and fair lending matters is 
interpreted. The question facing the Court was whether each discriminatory paycheck 
received by Lilly Ledbetter from Goodyear constituted an unlawful employment practice, 
thus triggering the 180-day EEOC charging period, or if Ms. Ledbetter was limited to 
filing her Title Vll sex discrimination claim within 180 days of Goodyear's initial 
discriminatory conduct. In a 5-4 decision, the Supreme Court found in favor of Goodyear, 
holding that the EEOC charging period for Title VII claims is triggered when a discrete, 
discriminatory act takes place. 36 The charging period does not reset after every 
subsequent act that results from the past discrimination. 37 

As Justice Ruth Bader Ginsburg pointed out in dissent, the Ledbetter decision 
nearly foreclosed pay discrimination challenges under Title VII because employees will 
rarely be able to detect pay-based discrimination within 180 days of an initial, 
discriminatory decision. 38 hi response to Ledbetter, Representative George Miller (D- 
CA) introduced the Lilly Ledbetter Fair Pay Act, 39 to reverse the Supreme Court’s severe 
interpretation. The Act would unambiguously allow plaintiffs to file Title VII claims with 


' This discussion is based on annual dollar amounts equaling die lolal annual FHIP approprialions less any 
earmarks wilhin said approprialions dial arc designated Tor non-cnforccmcnl aclivilics such as research. Id. 
at 60. 

1 M 1 1 A 2008 Pair Housing Trends Report, p.61. 

7 National Urban League Policy Institute Housing Discriminalion Pact Sheet, p. 2. Available at 
www. nul . org/poli cyi nstitute. html . 

34 NPHA 2008 Pair Housing Trends Report. p.6l 

35 127 S.Ct. 2162(2007). 

36 Ledbetter, 127 S.Ct. at 2169. 

37 Id. 

38 Ledbetter, 111 S.Ct. at 2178-79, 218 1-82 (Ginsburg, J., dissenting). 

*H.R. 2831. 
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the EEOC within 180 days of a discriminatory paycheck. The bill was passed by the 
House of Representatives in July 2007. but has not passed in the Senate. Without further 
legislative action, there is a threat that Ledbetter could be further perverted to reach fair 
housing and lending cases, severely limiting the ability of plaintiffs to challenge 
discriminatory conduct in the housing context. 

The application of the Ledbetter rule to fair housing and fair lending cases w'ould 
frustrate existing precedent that allow's plaintiffs to challenge '‘continuing violations” of 
the FHA. For over 25 years, the U.S. Supreme Court has recognized that some housing 
practices involve a pattern, rather than specific incidents, of discrimination. For these 
continuing violations, the limitation period begins fresh u/ith each wrong. 40 

In an en banc Ninth Circuit Court of Appeals decision issued just last month, the 
court applied the Ledbetter doctrine in the area of design and construction. In Garcia v. 
Brockway , the Ninth Circuit held that the FHA statute of limitations starts to run upon 
completion of design and construction of a non-complying building, rather than at the 
time the disabled individuals rent the inaccessible unit. 41 The Ninth Circuit’s opinion 
demonstrates the confusion that lower courts are likely to face if they feel compelled to 
consider Ledbetter in fair housing disputes that have typically been governed under the 
continuing violation doctrine. Citing Ledbetter, the Ninth Circuit unconvincingly 
attempted to explain why the failure to design and construct accessible du/ellings u/as a 
discrete, rather than continuous violation. The Court reasoned that “ ' [p] lain tiff s and HUD 
confuse a continuing violation v/ith the continuing effects of a past violation . . . Here, the 
practice is "a failure to design and construct,” u/hich is not an indefinitely continuing 
practice, but a discrete instance of discrimination ...T 42 

As Judge Pregerson pointed out in the dissent, holding that these design and 
construction violations represent continuing violations of the law and rejecting Ledbetter 
w'ould be more aligned with the breadth and purpose of the FHA, which is to ensure that 
disabled individuals have equal access to multifamily housing. 43 In short, this case is 
illustrative of the challenges that low'er courts are likely to face, unless Congress takes 
action to prevent Ledbetter from being used to limit the rights of fair housing plaintiffs. 

The continuing violation doctrine has been applied to fair lending challenges. 44 
The Ledbetter decision, along with subsequent rulings like the Garcia decision described 
above, might endanger the standing of those who fell prey to predatory lenders. 

Like pay discrimination, fair housing and fair lending violations are often 
incredibly difficult to detect, 45 w'hich would make the Ledbetter rule of a short 
challenging period very destructive. In the fair lending area, given that most mortgage 


* Havens Realty Carp. v. Coleman, 455 U.S. 563, 1 02 S.Ct. 1114(1 982). 

41 Garcia v. Brockway. 2008 U.S. APP. T.P.XIS 10258 (9th Or. 2008). 

42 Id at *12. 

43 Id. at *27 (Pregerson, J„ dissenting). 

44 Ramirez v. GreenPoint Mortgage Funding, Inc . , 2008 WL 2051018 (N.D. Cal. 2008). 

43 See. for example. Kadileen C. Engel. Moving Up the Residential Hierarchy: A New Remedy for an Old 
Injury Arising from Housing Discrimination, 77 Wash. U. L. Q. 1153. 1191-95 (1999). 
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loans run for fifteen- or thirty-year terms, it would be illogical to allow any further 
narrowing of a complainant’s window of opportunity to challenge discriminatory 
treatment. 

V. Why are we at odds? 

I am sure that each witness you hear from today will tell you that they believe 
housing choice free from discrimination is fundamental to equal opportunity and a fair 
society. 1 am sure we would all tell you that whether you are Asian American in 
Gulfport. Mississippi, African American in Detroit. Michigan, Hispanic in Gary, Indiana 
or any other person of color, no one should deny you a housing unit because of your race. 
Then why are housing advocates and the government agencies empowered to enforce the 
FHA at odds? 

Why is it that housing advocates want to safeguard the broad protections afforded 
by the FHA. while DOJ and HUD do not oppose measures and interpretations of the FHA 
that would narrow its scope? A growing trend, in certain district courts and two Circuit 
Courts of Appeals, is to reject allegations of FHA violations which occur after the 
completion of the rental contract or sales contract of a housing unit. 46 These rulings 
contravene 30 years of court precedent and HUD regulations, but it has been the 
Lawyers’ Committee and other members of the fair housing community that have been at 
the forefront of challenging these attacks on the fair housing act with no participation by 
the federal government in defending the reach of its own regulations 

Why are housing advocates sounding the alarm as to the extension of the 
Ledbetter ruling to fair housing and fair lending cases? As the enforcers of the FHA. 

DOJ and HUD should be participating in cases like Garcia v. Brockway to advocate that 
fair housing complainants not be stripped of their right to file a claim under a continuing 
violation theory. Yet. again the government played no role in this important fair housing 
case. 

If we all agree that race should not be a barrier to fair housing, then DOJ and 
HUD should be a partner with the fair housing community, not an adversary. 


VI. Conclusion 

Either those of us in the fair housing community are right and the federal 
government should apply its authority and resources to ensure that the breadth of the 
FHA is protected and enforced in all its aspects or, DOJ and HUD are right and there is 
no problem with narrowing the scope of the FHA, and selectively enforcing certain 
provisions of the Act, because the Lawyers’ Committee and other advocates will bring 
these cases. We cannot both be right. 


* Cox v. City of Dallas, 430 F.3d 734 (5“* Cir. 2005), cert. den. 126 S. Cl 2037 (2007); Halprin v. Prairie 
Single Family Homes, 388 F.3d 327 (7 th Cir. 2004). 
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We urge you. members of Congress and this Subcommittee in particular, to use 
the full force of your authority and influence to ensure that all who are protected under 
the FHA are served by their government. We beseech you to require that the staff of DOJ 
and HUD in this administration and the next fulfill their obligations under the FHA to 
investigate and litigate cases challenging race discrimination in housing - especially 
cases under a disparate impact theory. 

Thank you for your demonstration of wisdom in passing the Ledbetter Fair Pay 
Act , and 1 hope your colleagues in the Senate will follow suit. Please continue the good 
work you began by ensuring that the U.S. Supreme Court’s analysis is not applied to fair 
housing and fair lending cases. 

It is imperative that all of us do what is within our control and influence to 
dismantle patterns, practices and policies that discriminate against communities of color. 
This methodology of challenging discrimination is the critical path to eliminating 
systemic forms of racism. The failure of DOJ and HUD to engage in this battle adversely 
impacts neighborhoods, schools, and employers. Tragically, the absence of DOJ and 
HUD from these battles embolden those allow many engaging in a pattern or practice of 
discrimination because they have the luxury to do so with impunity. 

Mr. Chairman and members of the Committee, thank you again for the 
opportunity to testify on this important subject. I look forward to answering any questions 
from the Committee. 
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Mr. Conyers. Thank you very much, Attorney Wiggins. 

Ms. Smith, are you ready to roll? 

TESTIMONY OF SHANNA L. SMITH, PRESIDENT AND CEO, 
NATIONAL FAIR HOUSING AL LIANCE 

Ms. Smith. Yes, Mr. Chairman. I am going to reserve 1 minute 
at the end to show a public service announcement. Thank you for 
the invitation to come here. 

Listening to the questions that arose — we were talking about the 
3.7 million and what are we going to do about it — I want to an- 
nounce that the National Fair Housing Alliance, the Leadership 
Conference on Civil Rights, the NAACP Legal Defense Fund, and 
the Lawyers’ Committee for Civil Rights Under Law has formed 
the commission; it is called the National Commission on Fair Hous- 
ing and Equal Opportunity. 

It is being chaired by former secretaries Jack Kemp and Henry 
Cisneros. We will be having four hearings across the country to 
talk about what are the problems, what are the issues, what can 
we do to make the enforcement of the Fair Housing Act an actual 
reality. And we will be presenting that report in December to your 
Committee and to the new Administration. 

The purpose of my testimony is to talk about the failure of en- 
forcement at HUD and the Department of Justice. As we all know, 
the Fair Housing Act had two purposes. The first was to eliminate 
housing discrimination; the second, to promote residential integra- 
tion throughout the country. 

And 10 years ago I testified before this Committee, and I im- 
plored the Committee to give the Department of Justice money for 
its testimony program, because testing is so critical to uncovering 
not just the individual cases of discrimination, but the pattern and 
practice, the large, systemic, institutionalized practices in this 
country. 

The department has been doing a good job when it comes to sex- 
ual harassment in housing cases. I applaud them for that. They 
have done some pretty good design and construction cases. 

The failure is in the rental market, the sales market, the lending 
market, and the insurance market. While they have been doing 
rental cases, they have not focused on the major, large rental man- 
agement companies in the United States. 

In fact, after Katrina, we were able to do testing and identified 
the largest rental management company in the Southeast that en- 
gaged in discrimination. We filed complaints with HUD, and that 
one complaint that we filed in December of 2005 has been concil- 
iated. All the other Katrina complaints we filed with HUD remain 
open. 

In the Department of Justice, when I think of their testing pro- 
gram, I would suggest to the Committee to talk to present and 
former employees of the Department of Justice, because I have 
heard that the testing is moving forward, that they have produced 
pretty good evidence, but they have not received authorization to 
file those cases. 

The testing program is incredibly valuable, but it must be used 
in mortgage lending. The Department of Justice could actually test 
through the whole mortgage-lending process and get to where the 
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discrimination, particularly in the subprime and predatory market 
occurs, and that is at closing. I can’t do that testing, because if we 
fill it out, it says it is a felony if we do this on the mortgage loan 
application. 

So at Justice we need to get them to do testing that is totally 
focused on the systemic issues. They should be testing the largest 
real estate companies in this country. They should be testing the 
largest mortgage lenders and subprime lenders. And they should be 
looking at the homeowners’ insurance issue. 

Now, to HUD. On the age of cases, for me, it is just ridiculous 
that any of HUD’s cases should be aged. The majority of their cases 
are rental cases, and, with all due respect, a rental case is not, you 
know, brain surgery. It is going in to see if an apartment was 
available or it wasn’t available at the time that the person applied 
for it. 

One of the problems is that we have 10 little HUDs all over the 
country. We have a court decision in the 2nd Circuit saying, you 
know, how can one HUD say this, sub-office, and how can the other 
division of HUD say something else? 

And, finally, we were talking about why the number is so low. 
Two big reasons: HUD did its own survey that said people have no 
confidence in filing a complaint with the Federal Government of 
housing discrimination. The second is the failure to do media cam- 
paigns, appropriate media campaigns. 

And the commercial you are going to see now is something we 
produced in 2003. HUD failed to fund its national media campaign 
in 2005 and 2006. And what you saw that Assistant Secretary 
Kendrick showed you is their current ad campaign. And I just want 
you to compare the ad campaigns, because the ad campaigns are 
supposed to have a call to action and motivate people to file com- 
plaints. 

(Video played.) 

Ms. Smith. My time is up, but I wanted you to see that, because 
HUD tried to block us issuing this, even though they paid for the 
campaign. They ordered us to remove their name from the spot. 

When we had a meeting with Kim Kendrick when she was as- 
sistant to Secretary Jackson in the Office of Public Affairs — the 
FHEO office had supported this commercial, and the Ad Council 
helped us develop it. The Office of Public Affairs said, “This com- 
mercial will offend lenders.” 

And Kim Kendrick said she didn’t think her grandmother would 
understand it, and required us to do more focus group testing and 
required us — we already had 5,000 of it ready to go out to all the 
TV stations and radio stations and print ads all across the U.S. — 
made us remove their name and their phone number from the 
print campaign. 

And then, subsequent to that, they didn’t continue the national 
media campaign that should have been the follow-up to this and 
help people avoid predatory lending. 

[The prepared statement of Ms. Smith follows:] 
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Testimony of 

Shanna L. Smith, President and CEO 
National Fair Housing Alliance 

Before the United States House Judiciary Committee 
Subcommittee on the Constitution, Civil Rights and Civil Liberties 
Hearing on the Enforcement of the Fair Housing Act of 1968 
June 12, 2008 

Members of the Committee, my name is Shanna Smith, and 1 am the President and CEO of the 
National Fair Housing Alliance (NFHA) located in Washington, DC. I have been NFHA since 
its founding in 1988. Previously, 1 was the Executive Director of the Toledo Fair Housing Center 
for fifteen years. Thank you for inviting me to speak with you today. 

Founded in 1988 and headquartered in Washington, DC, the National Fair Housing Alliance is a 
consortium of more than 220 private, non-profit fair housing organizations, state and local civil 
rights agencies, and individuals from throughout the United States. Through comprehensive 
education, advocacy and enforcement programs, NFHA protects and promotes equal access to 
apartments, houses, mortgage loans and insurance policies for all residents of the nation. 

The members of the Alliance are dedicated to working to develop and implement strategies to 
reduce, and eventually eliminate, racially, ethnically and economically segregated housing 
patterns and to make all housing accessible regardless of race, color, religion, sex, familial status, 
disability or national origin. Since 1990, the Alliance has focused on developing investigative 
tools in the areas of discriminatory sales, lending and homeowners insurance practices. NFHA 
has shared with its membership as well as staff of federal, state and local governmental 
enforcement bodies the techniques used to investigate and test complaints in these areas. 
Additionally, the Alliance remains committed to providing programs that focus on prevention of 
discriminatory conduct and will continue to work with members of the housing, lending and 
insurance industry to provide education and outreach, guidance and self-testing programs. 

The purpose of this testimony is to comment on the implementation of the fair housing 
enforcement programs of the U.S. Departments of Justice and Housing and Urban Development 
(HUD) and make recommendations that will help further fair housing compliance and promote 
residential integration in the United States. 

Lack of enforcement of fair housing laws is the main cause of the mismatch between the high 
incidence of housing discrimination and the low incidence of complaints of housing 
discrimination. Landlords, real estate agents, lenders, insurance agents and others have limited 
fear of getting caught in the act of discriminating simply because neither the federal, state nor 
local governments have made fair housing enforcement a priority. Even those who are 
prosecuted often pay such a small penalty that discrimination becomes just another cost of doing 
business. As a result, housing providers continue to discriminate and our country remains highly 
segregated. 


National Fair Housing Alliance/Page 1 
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The Fair Housing Act, passed by Congress 40 years ago, stated that “It is the policy of the United 
States to provide, within constitutional limitations, for fair housing throughout the country.” 

The Fair Housing Act has two purposes as outlined in the law, legislative history and discussed 
by the U.S. Supreme Court in its decision in the 1972 case i'rafficante v Metropolitan Life. 

1. to eliminate housing discrimination in the United States, and 

2. to promote residential integration. 

We are not yet there as a nation - and we need real changes in fair housing enforcement to ever 
get there. This is why the National Fair Housing Alliance, the Leadership Conference on Civil 
Rights Education Fund (LCCREF), Lawyers’ Committee for Civil Rights Under Law 
(LCCRUL) and the NAACP Legal Defense Fund have created the National Commission on Fair 
Housing and Equal Opportunity to conduct four regional hearings across the country this year 
that will gather testimony, research, data and information on fair housing enforcement and the 
persistence of residential segregation forty years after the passage of the Fair Housing Act, The 
Commission will be chaired by former HUD Secretaries Jack Kemp and Henry Cisneros. The 
Commission will culminate in a report at the end of the year that outlines the recommendations 
on how we can move forward together to meet the goals of the Fair Housing Act. 

JUSTICE DEPARTMENT’S DWINDLING INVOLVEMENT IN FAIR HOUSING 
ENFORCEMENT 

Ten years ago on July 17, 1998, I testified before this subcommittee about ways in which the 
Justice Department could increase its fair housing enforcement. I had excellent examples of the 
work that Justice was doing to litigate mortgage lending and real estate sales and bring sexual 
harassment cases against landlords. While the Reagan Justice Department refused to accept that 
sexual harassment in housing was a violation of the Fair Housing Act, beginning in 1993 Justice 
not only investigated these complaints, but secured relief for victims and insured that these 
landlords would never come into contact with female tenants or their children. Justice continues 
to work to protect women and children against sexual harassment by landlords. We can also 
credit Justice for bringing some rental discrimination cases, doing a pretty good job of 
investigating and resolving through consent decrees design and construction cases and the 
Department does very good work on sexual harassment in housing cases. By it has failed to 
address race and national origin issues in sales, lending and insurance. 

DOJ Filed Only 35 Cases in 2007 

The Department of Justice has filed fewer fair housing cases in the past two years than in 
previous years. DOJ filed 35 fair housing cases in 2007 and 3 1 cases in 2006, compared to 42 in 
2005, and down from 53 in 2001. The number of cases filed each year since 2003 is 
significantly lower than the number of cases filed from 1999-2002. 


Total DOJ Cases Filed by Year 

FY99 

FY00 

FY01 

FY02 

FY03 

FY04 

FY05 

FY06 

FY07 

48 

45 

53 

49 

29 

38 

42 

31 

35 
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DOJ’s Fair Housing Authority and Mandate 

Segregation and discrimination in America are so systematic and so widespread that nothing 
short of major institutional solutions will do. Indeed, this was the perspective of the Fair 
Housing Act and its 1988 Amendments, and these pieces of legislation place much authority and 
responsibility in the hands of the Department of Justice. DOJ is the principal legal authority 
tasked with enforcing federal fair housing laws, and it has both a clear mandate and wide 
discretion with respect to fair housing enforcement. 

The 1968 Fair Housing Act gave DOJ the authority to prosecute cases involving a “pattern or 
practice" of housing discrimination, as well as cases involving acts of discrimination that raise 
“an issue of general public importance.” As LCCREF’s report Long Road lo .Justice documents, 
the Civil Rights Division of DOJ used this authority successfully to secure negotiated consent 
decrees and to challenge discriminatory zoning ordinances in court. One such zoning case 
involving the city of Black Jack, Missouri, resulted in the court’s ruling that an ordinance 
needn’t be intentionally discriminatory to violate the Fair Housing Act. According to the court, 
“Effect, and not motivation, is the touchstone, in part because clever men may easily conceal 
their motivation, but more importantly, because ... whatever our law was once, ...we now firmly 
recognize that the arbitrary quality of thoughtlessness can be as disastrous and unfair to private 
rights and the public interest as the perversity of a willful scheme.” 1 The authority to prosecute 
such cases involving “disparate impact” is an important and powerful tool, one that ought to be 
used vigorously to combat the discrimination that exists today in the housing and lending 
markets. 

In addition to these tools, the Fair Housing Amendments Act of 1988 added to DOJ’s fair 
housing authority and responsibilities. When, after investigation, HlID issues a Charge of 
Discrimination in response to a fair housing complaint, the complainant or respondent may elect 
to have the claims asserted either in an administrative proceeding or in federal court. If the latter 
is elected, DOJ “shall commence and maintain, a civil action on behalf of the aggrieved person 
in a United States district court” on behalf of the aggrieved person within 30 days. 2 The 1988 
Amendments also require HUD to refer to DOJ all matters involving alleged fair housing 
violations by any state or local zoning or land-use laws, and the Attorney General now has 
authority to initiate civil lawsuits in response to these referrals. 5 DOJ is also permitted to seek 
monetary relief in “pattern or practice” cases ($50,000 for a first violation and up to $ 1 00,000 for 
subsequent violations) 4 

Finally, the Civil Rights Division of DOJ has the authority to establish fair housing testing 
programs, which it first did in 1991. The division also subsequently established a fair lending 


1 United States v. City of Black jack r 508 F2nd 1179, 1184-86 (8th Cir. 1975). See the discussion in Long Road to 
Justice, The Leadership Conference on Civil Rights Education Fund, Sept. 2007. Available at 
reclaimcivilrights.org. 

3 42 U.S.C. 3612. 

3 See bill Lann Lee, "An Issue of Public Importance," in Cityscape: A journal of Policy Development and 
Research, v. 4, n. 3 (1999), pp. 35-56, p. 47nl7. 

4 Ibid., p. 37. 
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program designed to challenge discriminatory lending mortgage practices and to educate lenders 
of their obligations under the Fair Housing Act and Amendments. 

DOJ's Recent Record 

As documented above, the Department of Justice has filed fewer fair housing cases during the 
past two years than in previous years. DOJ filed 35 fair housing cases in 2007 and 31 fair 
housing cases in 2006, compared to 42 in 2005, and down from 53 in 2001. While we do not 
dispute that DOJ has filed several cases with important outcomes, the decline in the number of 
cases and the failure to focus on patterns that contribute to segregated living in this nation merit 
serious concern. 

The Department provided to NFHA data for Fiscal Years 1999-2007. The data reveal some 
disturbing trends: 

> In the four years 1999-2002, DOJ brought 195 cases; in the five years 2003-2007, DOJ 
brought 175 cases. 

> In the four years 1999-2002, DOJ brought 35 pattern and practice cases based on race; in 
the five years 2003-2007, DOJ brought 24 pattern and practice cases based on race. 

> In the four years 1999-2002, DOJ filed 24 pattern and practice cases based on its testing 
program; in the five years 2003-2007, DOJ filed 1 1 pattern and practice cases based on 
its testing program. 

> In the four years 1999-2002, DOJ filed 15 amicus curiae briefs; in the five years 2003- 
2007, DOJ filed 3 amicus briefs. 

One reason for the decline in filed cases may he that DOJ has recently taken the stance that it 
is not required to file “ election ” cases from HUD, insisting that it may instead perform 
additional investigations, thereby duplicating HUD's activities and prolonging the process. One 
example occurred in Chicago where DOJ refused to file a federal suit after HUD referred an 
election case, even in spite of intervention by a Congressional representative. The case 
eventually settled - but the DOJ’s actions served to undercut the relief provided to the 
complainants in the case. 

Another significant problem is DOJ’s refusal to prosecute disparate impact cases. In 2003, 
DOJ announced that it would no longer file disparate impact cases involving housing 
discrimination f The federal government is often the only entity with the capacity to investigate 
and litigate such fair housing complaints. Disparate impact cases are crucial in the fight against 
housing discrimination. As the courts emphasized in permitting disparate impact cases in the 
first place, many rental, sales, insurance, and related policies are not discriminatory on their face, 
but have a disparate impact that is at odds with the purpose of fair housing legislation. Recent 
examples of proposed ordinances and laws that have prima facie disparate impact include (1) 
placing a limit on the number of persons per bedroom, which has a disparate impact against 
families with children, and (2) imposing a minimum loan or insurance amount, which has a 
disparate impact against properties in minority neighborhoods. 


5 HUD HUB Directors’ meeting (Rhode Island, 2003). 
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In the realm of mortgage tending, the Civil Rights Division failed to recognize and combat the 
deleterious and discriminatory effects of practices within the suhprime market. It also did little 
to induce or require conventional lenders to operate within minority communities. Although it 
brought a series of successful, high-profile lawsuits against mortgage lenders engaged in “pattern 
or practice'' discrimination in the 1990s, DOJ has prosecuted only a handful of new lending 
discrimination cases since 2000, despite the significant discriminatory predatory lending that has 
been going on throughout the past several years. 

Moreover, despite continuing indications of redlining in the homeowners insurance industry, 
the Division has missed several opportunities to confront the discrimination directly and to 
correct underlying practices. Aside from two cases in the mid 1990s against the insurance 
companies Nationwide and American Family, the Division has missed the opportunity to take 
enforcement efforts in this area, leaving it to the private fair housing groups and their lawyers. 
One suit brought against Nationwide by Housing Opportunities Made Equal in Richmond, 
Virginia, was instigated by the housing group’s dissatisfaction at the Housing Division’s 
settlement with Nationwide. The subsequent suit resulted in the largest jury verdict ever in a 
Fair Housing Act case - over $100 million dollars. 

Mortgage Lending Investigation at the Justice Department 

When I testified in 1998, I applauded the ground breaking work of the Justice Department in 
mortgage lending: 

• 1992 consent decree with Decatur Federal Savings Loan brought to light redlining on a 
massive scale and exposed how subprime lenders provided the only loan option for 
African American borrowers. Justice created maps showing that mortgage loans were 
indeed being made in Atlanta’s moderate, middle and high income African-American 
neighborhoods, illustrating there was a market for conventional or prime loans. 

• 1994 settlement with Chevy Chase Bank/B.Saul Mortgage illustrated that redlining was a 
serious problem in the nation’s capital. The consent decree included important 
affirmative marketing programs and a commitment to make loans and open branches in 
Black neighborhoods. While fair housing and community groups applauded the consent 
decree, members of the banking industry strongly criticized the Department saying it had 
overstepped its bounds. 

• 1996 Long Beach Bank was Justice’s first official predatory lending settlement which put 
the subprime industry on notice that charging higher rates and fees to women and people 
of color was illegal. This case made it clear that whether or not the bank engaged in such 
practices or purchased loans from brokers that included predatory schemes, the bank 
would be liable. 

In the late 1980s and early 1990s, Justice assumed its leadership role by taking on the complex 
lending cases that previously were pioneered by fair housing centers in Cincinnati and Toledo, 
Ohio. The Toledo Fair Housing Center, where 1 was executive director before coming to 
Washington, brought the first fair lending case in 1988 against a private mortgage insurance 
company for denying insurance based on the age and value of the home. We had been prepared 
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for protracted litigation when the Justice Department weighed in 1989 by telling the parties that 
it was preparing an amicus brief in support of the plaintiffs, affirming that the Fair Housing Act 
did cover private mortgage insurance. Just the inquiry by Justice into the case bought the 
defendants to the table and resulted in a settlement that required the company to eliminate its 
discriminatory lending practices. 

Yet today, in the face of countless studies demonstrating the targeting of minority homebuyers 
by unscrupulous lenders, Department of Justice reported resolving four fair lending cases in 
2007, three of which involved auto financing. Compare this to the 1,245 complaints processed 
by private fair housing groups in 2007. This is a very sad commentary -historically the 
Department did excellent work in mortgage lending. In 1995, when Justice brought the Long 
Beach Bank case, it learned about the practices within the subprime market. And the complaints 
resolved in Grand Rapids, Chicago, and Gary between 2002 and 2006 are especially important 
because they included appropriate affirmative relief. (Please note that these investigations were 
initiated in the 1990s.) We have to wonder why the Department did not investigate Countrywide 
Financial or New Century or Argent — the largest subprime lenders. 

Questions for Justice on Mortgage Lending: When we examine the foreclosure crisis in 
America, we can identify policies and practices by many lenders, appraisers, and real estate 
agents and Wall Street that assured people would lose their homes. So the question is "Where 
was the Justice Department when civil rights advocates and consumer advocates identified the 
institutional players?” 

Testing Program at the Justice Department 

In 1998, 1 asked this subcommittee for more money for Justice to expand its testing program into 
real estate sales practices and homeowners insurance companies underwriting issues. I noted the 
very important role Justice played in an important sales case against the largest real estate broker 
in Alabama ( Debra Byrd and Patricia Humes v. First Real Estate Corporation of Alabama el 
al.f 

I was certain in 1998 that more resources for testing and staff for the Department’s Housing and 
Civil Enforcement Section would result in important investigations and litigation that challenge 
the systems of discrimination blocking equal access to apartments, homes, loans and insurance. 

The private fair housing movement has historically been in the forefront of identifying, testing, 
and litigating fair housing complaints; however, in 1990 several pattern and practice complaints 
alleging discriminatory rental procedures were referred to the Justice Department. The referral of 
cases to the Department is significant because between 1980 and 1989 there was virtually no 
cooperation between the Department and private, non-profit fair housing organizations on 
matters under investigation or litigation by fair housing organizations. There are several reasons 
the fair housing groups began to cooperate with the Department and to provide information and 
case referrals. The first reason was a commitment from the Assistant Attorney General for Civil 
Rights and the Chief of the Housing and Civil Enforcement Section of the Civil Rights Division 
to become fully engaged in fair housing litigation as authorized under the Fair Housing 
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Amendments Act of 1988. The most important reasons, however, were the way Justice handled 
the initial cases referred to it and its commitment to seek funding for a testing program. 

However, for the past seven years we have seen little or no evidence that the testing program has 
resulted in investigations and litigation involving discriminatory polices or practices by real 
estate sales companies, mortgage lenders, mortgage brokers, appraisers, or homeowners 
insurance companies. In fact, the Department’s website says that over the thirteen years, the 
testing program resulted in 79 cases. According to the website’s numbers and other Justice 
documents, 60 out of the 79 cases were brought before 2001 . 

This Committee should ask the Justice Department how many tests have been conducted and in 
what area: rental, sales, lending and/or insurance. The career staff at the Department’s Housing 
and Civil Enforcement Section are dedicated to fair housing enforcement; however, after finding 
out how many tests have been completed since 2000, the follow up question is " Has the 
Department failed to authorize the filing of fair housing complaints?" 

Questions for Justice on Its Testing Program: Did the Department stifle testing in 
mortgage lending to combat predatory practices? Wall Street investors paid a premium to 
lenders/brokers for ARMs. Everyone knows that ARMs were originally created for niche 
market: people with incomes that rise rapidly living in neighborhoods where homes have steady 
appreciation. The option ARM, 2/28 and 3/27 ARMS, and interest only loans were not designed 
for the average homebuyer or homeowner. When these loans first appeared, the underwriting 
required proof of earning potential and appreciation of homes. Did the Department have a plan 
to investigate Wall Street for providing the incentive to lenders to push exotic loans in the 
markets 9 Did the Department look at the low doc and no doc loan products to evaluate its abuse 
and the impact these loans products would have on people color, women and minority 
neighborhoods? 

What was its plan to investigate and test appraisal companies using automated systems that 
perpetuated inflated appraisals in neighborhoods of color 9 If the Department had identified and 
stopped the churning of the artificially constructed housing bubble, would America have averted 
this foreclosure crisis? Where are the investigations and testing of mortgage brokers who 
changed loans terms and conditions at closing from 30 year fixed to exploding ARMs? Where 
are the insurance complaints? Did the Department test insurers to see if credit scoring was 
applied equally to all homeowner applicants? Did the department examine if the insurers paid 
claims based on policies or the race or national origin of the policy holder following the 
hurricanes in 2005? Where are real estate sales steering complaints? 

HUD’S MEAGER FAIR HOUSING ENFORCEMENT EFFORT 

Each year NFHA collects data from both private fair housing groups and government entities in 
order to present an annual snapshot of fair housing enforcement in America. And each year 
these numbers paint the same picture: even compared to an extremely conservative estimate of 
the gross number of annual fair housing violations, the aggregate number of complaints 
documented and investigated by all polled entities is miniscule. The following chart reports on 
complaint filings and (in the case of DOJ) case filings reported by private and governmental fair 
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housing agencies and organizations since 2003 Fair Housing Assistance Program (FHAP) 
organizations are state and local government organizations that receive HUD funding to 
investigate and process fair housing complaints Under the Fair Housing Act, HUD is required 
to refer cases to these agencies if the agencies are “substantially equivalent" under the law i.e 
that the state or local law is substantially equivalent to the federal law 


TOTAL FAIR HOUSING COMPLAINTS FILED 

Agency 

Claims/ 

Complaints 

2003 

2004 

2005 

2006 

2007 

NF1IA 

Complaints 

17,022 

18,094 

16.789 

17.347 

16,834 

FHAP * 

Claims and 
Complaints 

5J52 

6,370 

7,034 

7,498 

7.705 

HUD * 

Claims and 
Complaints 

2.745 

2.817 

2.227 

2.830 

2.449 

DOJ * 

Case Filings 

29 

38 

42 

31 

35 

Totals 


25,148 

27,319 

26.092 

27,706 

27.023 


* HUD, FI1A1* uikl 1X1,1 Jilin arc for Fiscal Ycur 2007 IX)/ data represent ca**: filings i>f IflJD Flection and RnJ’oicciiicni 
cases, and Pattern or hnctioc case. DOFs jurisdiction under the fair 1 lousing Ael is hutted 10 jwtian or practice case* and 
cases referred by HUD. HUD. FHAP and NI11A data represent lair housing complaints received and/or processed 

Or shown in another way: 
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While there are at least 4 million fair housing violations annually, only 27,023 complaints were 
filed in 2007. Private fair housing groups processed 16,834 of the 27,023 complaints and cases 
filed in 2007 - a total of 62 percent of all complaints. (This number does not account for double 
counting of complaints that are referred to HUD and FHAP, and for which fair housing groups 
are often not given credit for filing.) HUD processed only 2,449 complaints and state and local 
agencies (FHAPs) processed 7,705. This is a decrease for HUD from last year and modest 
increase for FHAP agencies from last year As shown in the chart that follows, the number of 
cases HUD is processing has drastically declined since the 1992 high of 6,578 complaints. 
(NOTE: Private fair housing organizations continue to process more than 60 percent of the 
complaints, despite the fact that over the past five years more than 25 organizations have closed 
or been on the brink of closing.) 


Number of HUD Administrative Complaints by Year 

1990 

4286 

1991 

5836 

1992 

6578 

1993 

6214 

1994 

5006 

1995 

3134 

1996 

2054 

1997 

1808 

1998 

1973 

1999 

2198 

2000 

1988 

2001 

1902 

2002 

2511 

2003 

2745 

2004 

2817 

2005 

2227 

2006 

2830 

2007 

2449 


Aged Cases 

Although the Fair Housing Act regulations require that FIUD process a case in 100 days or less 
(except for complex or systemic cases), FIUD routinely has a significant “aged” case load, and 
many cases are open for months and even years and never investigated. In its annual report to 
Congress released April 1, 2008, HUD reported that 1,353 cases passed the 100 day mark in 
FY07, 181 more than in FY06. 6 This does not include the number of cases that were aged prior 
to the start of FY07. NFHA has several cases filed at HUD, none of which has been investigated 
within 100 days. Although many of these cases represent complex or systemic issues, only one 
case has been referred to HUD’s systemic case unit. Some of this may reflect the fact that the 


6 The State of Fair Flensing - FY2007 Annual Report on Fair Flensing, US Department of Housing and Urban 
Development the Office of Fair Housing and Equal Opportunity (March 31, 2008), p. 30. 
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Office of Fair Housing and Equal Opportunity is understaffed, and some of it reflects a 
breakdown of investigatory practices and systems. We also note that there are 4,081 ongoing 
investigations by Fair Housing Assistance Program Agencies (HUD’s counterparts at the 
state/local levels) that have passed the 100 day mark, an increase of 141 over FY06. 7 

One NFHA member has several design and construction complaints that have been pending with 
HUD for almost 4 years. Several of NFHA’s cases are three years old. Given HUD non- 
performance on these complaints, NFHA filed its design and construction cases in federal court. 

HUD Charged Only 31 Complaints in 2007 

After an investigation, HUD makes a determination as to whether or not there is reasonable 
cause to believe that illegal discrimination has occurred. If F1UD finds reasonable cause, the 
agency must prepare a final investigative report, make a written determination of its cause 
finding, and issue a charge. Issuance of a charge is the standard way that government 
enforcement of fair housing laws is initiated. Following issuance of a charge, the parties to a 
case - the complainant(s) and the respondent(s) - may elect to have the case heard in federal 
district court in a case filed by DOJ. If no election is made, a HUD Administrative Law Judge 
hears the case. 

HUD issued only 31 charges following a determination that there was reasonable cause to 
believe that unlawful discrimination occurred in fiscal year 2007. The number of charges issued 
by HUD in 2007 dropped from even the small number of 34 issued in FY 2006. Even the recent 
high of 88 charges in FY 2001 is much too low in light of the level of housing discrimination in 
America. HUD has consistently set the bar for issuance of a charge too high; issuance of a 
charge should mean only that there is reasonable cause to believe that there has been a violation 
- not proof beyond a reasonable doubt. 



Fair Housing Act Cases in which HUD Issued a Charge 1 



Fiscal Years 2001-2007 


2001 

2002 

2003 

2004 

2005 

2006 

2007 

TOTAL 









88 

69 

23 

43 

47 

34 

31 

335 


•' Ibid., p. 56. 
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Complaints charged by HID and consent decrees/lawsuits filed by DOJ 



■ DOJ Filings 
□HUD Charges 


Administrative Law Judge Function is Essentially Defunct 

While Administrative Law Judge case processing was considered a posiuve feature of the Fair 
Housing Amendments Act of 1988. HUD's failure to properly process, cause, and charge cases, 
particularly in recent years, has made a farce of the system The following chart illustrates the 
number of HL'D ALJ proceedings since 1 989 There were no cases in 2005 and 2006 and only 
two cases in 2007. 

Administrative Law Judge Cases 



0 ALJ Cases 
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In February, NFHA was told that HUD currently has no Administrative Law Judges for fair 
housing cases. Fair housing proceedings must be heard by an ALJ in another department, such 
as the Environmental Protection Agency. 

Inconsistent Standards and Inadequate Investigations 

HUD enforcement efforts operate largely through ten “HUB” regional offices. HUD allows 
these offices in many cases to create their own policies and practices. NFHA has provided 
information to HUD and met with HUD officials on many occasions to object to the fact that fair 
housing case processing and legal standards differ from region to region. Many investigators lack 
information related to basic fair housing case law and many are unable to properly investigate a 
case. In a recent appellate decision in the Second Circuit (Boykin v. KeyCorp , C.A.2 (N.Y.), 
2008), the Court identified HUD’s practice of allowing inconsistent policies between HUBs as a 
significant problem. In this particular case, HUD’s inconsistent policy related to when an 
administrative case was considered closed and whether or not a regional HUB sent a closure 
letter to a complainant, even when the matter had been referred to a Fair Housing Assistance 
Program agency. The court provided the following assessment of HUDs reasoning in the matter: 

. we note that HUD’s own characterization of this interpretation as ‘a matter of practice’ does 
not suggest that it was thoroughly considered. Nor can we conclude, on the record before us, 
that HUD’s practice is validly reasoned. “ 

Case Study: Cresthrook Apartments 

Beginning in 2005, NFHA conducted an investigation of the rental practices of Cresthrook 
Apartments in Burleson, TX. After revealing multiple instances of housing discrimination, 
NFHA filed a complaint with HUD on December 28, 2006. Through its own subsequent 
investigation, HUD verified that Cresthrook agents discouraged Black potential applicants by 
providing false information about the application process and by providing Black potential 
applicants with less favorable service and information about available units than was provided to 
White potential applicants. Additionally, HUD uncovered evidence of a practice of 
discrimination against Black applicants in application procedures. 

Despite these discoveries, HUD did not attempt to conciliate or move forward with a charge of 
discrimination based on the evidence collected. HUD then erroneously and without appropriate 
process issued a “no reasonable cause” determination in the matter. Yet the evidence clearly 
meets the standards for housing discrimination set out in HUD’s own regulations. Moreover, in 
its Determination of No Reasonable Cause, HUD distorted facts by ignoring and suppressing 
evidence of Fair Housing Act violations. Further, HUD neglected to provide NFHA with 
standard information about the investigation as it progressed and failed to follow procedures 
established in the federal regulations. 

NFHA has since requested that HUD reopen and complete this investigation, issue a finding of 
reasonable cause, and evaluate the investigative procedures that led to the unwarranted “no 
reasonable cause” determination. NFHA’s request for reconsideration was granted, and the case 


See 24 CFR Part 14. 
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was reopened Fortunately, NFHA has the resources and knowledge with which to make such a 
request; most housing discrimination complainants would be unable to identify and counteract 
HUD’s failures in a similar manner. 

HlID Is Handling Less Than 1% of the Cases of Housing Discrimination in America 

HUD will claim that conciliations are as important as charges. T support the use of conciliation 
to resolve housing discrimination claims. When conducted properly and in a timely manner, 
conciliation can resolve the complaint, secure a unit for the complainant, provide immediate 
relief for the victim and provide training and self-testing to help the respondent learn how to 
follow the law and evaluate his/her own compliance with the law. 

However, conciliation must be attempted early and it works best after some initial investigation 
by HUD is conducted. Why? Because then the HUD has evidence available to either support or 
dismiss a complaint. If there is no case, then the complaint should be dismissed. This cannot be 
determined without some initial investigation. Secondly, the initial investigation can indicate if 
the discriminatory conduct was isolated or pervasive. The answer to this question drives the 
remedy. 

Questions for HUD on Case Investigation: How many cases were conciliated at HUD? 
When was the case filed and when was conciliation reached? Was the case thoroughly 
investigated or did the investigator simply ask the parties what would it take to resolve the 
matter? Paying to make something go away when you did not violate the Fair Housing Act 
leaves a bitter taste in the mouth and certainly does not promote the cause of fair housing. Does 
HUD require apartment complexes to report on applications, vacancies, rental deposits, rental 
rates on a quarterly basis? Does HUD conciliation include funds to pay for someone to examine 
if the monitoring reports are accurate 9 Do large apartment complexes use self-testing to 
guarantee that mangers follow the law? With the high turnover in apartment managers this is 
absolutely necessary to insure compliance. 

The Committee should also compare the relief secured by HUD and state and local government 
agencies (FHAPs) to the relief secured by private fair housing agencies. The Committee will 
find that the relief by fair housing agencies is more comprehensive and designed to insure that no 
further violations occur. 

Why Are the Numbers So Low? 

One major reason that the numbers are so low is HUD’s failure to fund national media 
campaigns as required by the statute that funds the Fair Housing Initiatives Program. (This is the 
only federal funding stream designated for private fair housing efforts and it is approximately 
$23.5 million.) In 2001, HUD funded its first anti-predatory lending campaign through my 
organization. NFHA partnered with the Ad Council and secured matching funds from Fannie, 
Freddie Mac, Ford Foundation and several lenders to create TV and radio public services 
announcements, print advertisements for news papers, magazines, outdoor advertising 
(billboards and bus stops) and a fulfillment kit with vital information for consumers including 
HUD 1 form and other information to help them spot and reject predatory loan terms. 
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HUD failed to fund a national media in 2005 and 2006 — crisis years for fair lending - despite 
letters from me and meetings with NFHA explaining the Department’s violation of the statute. 
Then in 2007 HUD advertised in the FTTTP NOFA for a national media, but precluded fair 
housing organizations from applying for the funds. NFHA was the first media grant recipient in 
1990. When NFHA conducted this campaign, HUD received 110,000 calls to its Fair Housing 
HOTLTNE in six months; the previous year, HUD had received only 13,000. HUD did not fund 
another campaign until 1994. Rather than seeking more funding to handle the massive increase 
in complaints, HUD shut down the pipeline. 

HUD’s current campaign was developed by an ad agency with no experience in fair housing. So 
far, we have only seen one TV spot about lending and the tag line is “One call, many answers.” 
In the past the tag line has been “Fair Housing: It’s not an Option, It’s the law.” There is a big 
difference. The latter promotes an enforcement message and encourages people to report 
violations. Who needs to be told “One call, many answers?” Are you really going to call a 
government agencies that says - Well, when you call you will get many answers? 

The Committee should ask HUD for copies of all the media materials and sort between those 
created by NFHA and the Leadership Conference on Civil Rights Education fund over the years 
and those created by groups that are not experts in fair housing. You will see that when either 
Democrat or Republican administrations used groups without expertise in fair housing that the 
message was confused and the complaint numbers reduced. 

If there is a commitment to fair hosing enforcement, there must be a commitment to producing a 
coherent, consistent national message. Changing the tag line and failing to build upon successful 
campaigns simply undermines the message to consumers and industry. HUD must have an 
enforcement message that drives people to action, both for consumers to report problems and the 
housing, lending and insurance industries to comply with the law because they know the 
government and private fair housing agencies are watching, monitoring and enforcing. 

RECOMMENDATIONS 

This testimony documents a problem too costly for our country to ignore. We can no longer 
tolerate housing discrimination and the persistence of segregated neighborhoods. Many of the 
recommendations that follow require additional funding, but these funds represent a small 
fraction of the cost of failing to address what are comprehensive social and economic ills. Some 
of these recommendations require only a change in policy. All are necessary to achieve our 
nation’s goal and the benefits of balanced and integrated living patterns. 

HUD and DOJ Must Use Their Full Authority to Enforce the Fair Housing Act 

HUD Must Enforce the CDBG Requirement to Affirmatively Further Fair Housing 

HUD’s Community Development Block Grant (CDBG) funding is the only other federal funding 
source available for fair housing activities. With the level of housing discrimination that NFHA 
has documented in its annual Fair Housing Trends Reports, NFHA urges HUD to promulgate 
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enforceable and meaningful regulations requiring local jurisdictions to include fair housing in 
their comprehensive plans and their funding decisions. Those regulations should require that 
Analyses of Impediments to Fair Housing Choice (Als): are prepared; accurately reflect the 
community’s needs; describe strategies to improve fair housing compliance; are followed; and 
are updated at least every five years. If a state or local government fails to comply with these 
obligations, the regulations should require that HUD reduce or terminate CDBG funding. 
FlUD’s Office of Community Planning and Development (CPD) should require recipients to set 
aside adequate funding for fair housing education and enforcement staff and associated costs. 

HUD and DOJ Must Improve Their Processing of Cases 

With the annual number of complaints approaching 27,000, and the estimated number of 
violations more than four million, it is insufficient that last year HUD issued only 31 charges of 
discrimination and DOJ filed only 35 cases, 16 of which were HUD election cases, and therefore 
duplicate some of the HUD charges. These numbers speak for themselves. HUD must have 
consistent and quality standards for investigations, ensure its investigators are well versed in 
legal standards and case law, and improve its case processing so that cases are investigated in a 
timely manner. Tn addition, HUD has spent millions of dollars in the past twenty years educating 
builders about design and construction requirements. No builder can fail to be acquainted with 
these requirements. HUD should move these resources to systemic enforcement of the law. 

DOJ Must Follow the Statute and Pursue Cases Charged by HUD 

The Fair Housing Act as Amended (1988) clearly states that DOJ must pursue cases charged by 
HUD DOJ took the position in 2005 that it is not required to file these cases but that it may 
instead perform additional investigations, thereby prolonging and duplicating the process. 

In addition, there are two areas of enforcement at DOJ that have been underutilized in recent 
years: cases brought under their testing program and mortgage and predatory lending cases. 
Cases in those two areas have dropped precipitously in the past few years. With this 
underutilization, DOJ is neglecting its opportunity and obligation to fight housing discrimination. 

DOJ Must File Disparate Impact Cases 

DOJ has publicly stated its position that it will not litigate disparate impact cases involving 
housing discrimination. 5 Disparate impact cases are crucial in the fight against housing 
discrimination. Many rental, sales, lending, insurance, and related policies are not 
discriminatory on their face, but have a disparate impact on members of protected classes. Even 
though there may not be any intent in the policy, it can have just as detrimental an effect on 
individuals and families trying to find housing. 


9 HUD HUB Directors' meeting Rhode Island 2003. 
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Address Unfair and Predatory Lending Practices 

Fair housing centers are at the forefront of the foreclosure crisis - working to counsel people 
who have been victims of housing discrimination and predatory lending practices and finding 
ways to enforce the laws intended to protect them. Today, too many individuals and families are 
targeted for abusive home loans that strip away their hard-earned home equity and put their 
homes at a high risk of foreclosure. People of color are at greater risk of losing their homes - 
and their hard-earned wealth - as a result of high-cost, risky lending and abusive servicing. 

Congress must enact comprehensive predatory lending legislation that includes: effective rights 
and remedies; prohibitions against steering; a designation of “high-cost” that includes all loan 
fees; a ban on yield spread premiums; a ban on pre-payment penalties; no federal preemption; 
and advanced disclosure of costs and fees. NFHA supports S.2452, the Home Ownership 
Preservation and Protection Act. 

The Federal Reserve and other regulators should expand their fair lending examinations to 
substantially include the actions of the affiliates and third party vendors of their member lending 
institutions. The Federal Reserve must enact a strong rule under the Truth in Lending Act. The 
proposed rule states only that creditors would be prohibited from engaging in a pattern or 
practice of extending credit without considering borrowers’ ability to repay the loan; it does not 
allow for individual or group complaints. This is too burdensome and would probably make it 
impossible for an individual to do anything to remedy his or her situation. The final rule must, 
among other things, do the following: ban pre-payment penalties and yield spread premiums; 
restrict bait-and-switch tactics, especially at the closing table; cover all loans, not only subprime 
loans; require the verification of income on all home mortgages; and require escrowing of taxes 
and insurance. 

To assist those currently in bad loans and at risk of foreclosure, Congress must enact strong 
legislation that permits bankruptcy courts to restructure mortgages on a family’s home. NFHA 
supports S.2636, the Foreclosure Prevention Act and H R. 3609, the Emergency Home 
Ownership and Mortgage Equity Protection Act of 2007. 

In the face of countless studies demonstrating the targeting of minority homebuyers by 
unscrupulous lenders, FtUD has initiated only 3 fair lending investigations since FY2006 and has 
processed only 137 fair lending complaints; Justice filed only 4 cases in FY2007. Combined, 
this amounts to only 10 percent of the cases that private groups have filed. Since federal 
financial regulatory agencies refer fair housing cases to the Department of Justice, it is clear that 
these agencies have failed in their responsibility to identify and counteract discriminatory and 
predatory lending practices. They need to improve training on these issues and increase the 
attention and importance assigned to fair housing requirements. 
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Increase Fair Housing Funding and Focus Resources on Investigations 
Enact the Housing Fairness Act 

Introduced in 2007, the Housing Fairness Act (H.R. 2926/S. 1733) represents a significant 
rededication to fair housing funding by the Congress. The legislation authorizes funds to root 
out housing discrimination through a $20 million nationwide testing program, a doubling of the 
funding authorization for the Fair Housing Initiatives Program to $52 million, and the creation of 
a $5 million competitive matching grant program for private nonprofit organizations to examine 
the causes of housing discrimination and segregation and their effects on education, poverty, and 
economic development. The nationwide testing program alone would allow for 5,000 paired 
tests, amounting to an average of fifty paired tests in each of the nation’s one hundred largest 
metropolitan statistical areas (which contain 69 percent of the nation’s population), NFHA urges 
the Congress to pass this important legislation. 

Increase Appropriations for the Fair Housing Initiatives Program 

NFHA calls on HUD and Congress to increase appropriations for the Fair Housing Initiatives 
Program to at least $52 million in fiscal year 2009 to meet the demand. In FY2006, for example, 
269 organizations applied for FHIP funding - a total of $51. 75 million in requests - but only 102 
groups received grants totaling $18 1 million. In FY 2007, only 87 groups received grants: 55 
organizations received Private Enforcement Initiative (PEI) grants ($14 million) and 32 groups 
received Education and Outreach Initiative (EOI) grants (3.1 million) for a total of $17. 1 million. 
(HUD has not publicly released the number of organizations that applied in FY2007.) 

An appropriation of $52 million would enable FHIP recipients to address thousands of additional 
complaints. This increase also has the potential to accomplish two important goals: 

1. encourage those encountering housing discrimination to come forward to file their 
complaints with greater hope of resolution; and 

2. provide fair housing groups with the capacity to address larger systemic issues, including 
sales practices, predatory lending practices and insurance policies that are discriminatory. 

Restructure the Fair Housing Initiatives Program 

We applaud HUD for following NFHA’s suggestion of creating a three-year grant cycle for 
qualified full-service private nonprofit fair housing organizations beginning in 2005. Currently, 
39 organizations are funded at that level While this longer-term funding provides some 
stability, it also constrains the funds available to other qualified organizations because the 
funding level is so low. A total of only 55 organizations received enforcement grants ranging 
from $70,000 to $275,000. 

As outlined in NFHA’s proposal entitled A Reformed Fair Housing Initiatives Program: the 
Private Ettforeement Initiative , 10 FHIP should include funding to provide training to agency 


10 See A Reformed Fair Housing Initiative Program : the Private Enforcement Initiative , NFHA (2005). 
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personnel and to implement programs to improve and enhance agency performance. The 
minimum grant award should be $300,000 annually and increase to $1 million annually 
depending upon the service area’s population size, number of investigations handled, 
demographics and other performance measures. 

Fund an Annual National Media Campaign 

NFHA calls on HUD to abide by the FHIP authorizing statute to fund an annual national media 
campaign rather than violating the statute as it has for the past three years. As mentioned above, 
HUD failed to fund a media campaign in accordance with the statute in 2005, 2006 and 2007 

Thank you again for the opportunity to testify before the subcommittee today. 1 wish that I 
would have had better news to report today, ten years after coming before this subcommittee in 
2008. But we have a long way to go to achieve the dream of fair housing. T hope that T can count 
on you to work with us to see that we achieve it together. 


Submitted as an attachment: Dr. King's Dream Denied: Forty Years of Failed Federal Enforcement, 
the National Fair Housing Alliance’s 2008 Fair Housing Trends Report 
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Mr. Conyers. Did anybody ever see it? 

Ms. Smith. Actually, we released it anyway, and it appeared on 
CNN. And we have documentation to show that our members’ com- 
plaints in mortgage lending increased significantly because these 
ads were out. 

Now, her current campaign, they spent a million dollars on it. All 
you heard her say is you are getting one television spot, you are 
getting some public forum and a tool kit. For a million dollars, we 
got television spots, radio spots, we have this in English and Span- 
ish, radio spots, print materials that went on billboards, buses, 
posters that went all over the United States, and we set up an 800 
number so people could see these ads, read the print thing, hear 
things on radio, and give us a call. 

And I can tell you, television public service announcements rare- 
ly get aired. You have to have a massive radio campaign. And I 
have these ads up here because State Farm Insurance joined us to 
start promoting the benefits of multicultural, multiracial neighbor- 
hoods. 

And, you know, we look at the corporations, everybody — many, 
many corporations have a very diverse workplace but people go 
home to segregated neighborhoods. So how are we going to make 
change in this country? 

So we met with some of the corporations, and State Farm has 
given us $800,000 to do a campaign directed to White, suburban 
communities to say, “Here is the benefit of multicultural, multira- 
cial associations. Open up your neighborhoods.” 

But we will never get there if we are not investigating the real 
estate sales companies who stop African-Americans from moving 
into neighborhoods, as they did in Detroit. We have a lawsuit pend- 
ing against this real estate company in Detroit. Well, they are not 
in Detroit. They have 16 offices outside of the city of Detroit. And 
they 

Mr. Conyers. I wonder who “they” are. 

Ms. Smith. I am sorry? 

Mr. Conyers. I wonder who “they” are. 

Ms. Smith. Century 21 Town and Country. And we filed a Fed- 
eral lawsuit after — and at the same time, the Michigan Depart- 
ment of Civil Rights charged our case against them. 

We found that they were steering Whites into Grosse Pointe, and 
even when African-Americans asked to see Grosse Pointe, they 
were steered into the beautiful area of East English Village. And 
Whites were denied the opportunity to see East English Village. I 
drove through there, took pictures. Beautiful neighborhood, great 
brick and stone homes. But these real estate agents engaged in 
steering. 

We tested 14 of the agents. We found nine of the agents, in our 
opinion, that they were violating the Fair Housing Act. We shared 
that information with the Department of Justice. They said it is 
not a pattern and practice. 

Mr. Conyers. Well, when do you determine to go to HUD first 
to file a complaint, as opposed to going to Department of Justice? 

Ms. Smith. Well, we have a number of cases pending before 
HUD. We often immediately file with HUD because it stops the 
statute of limitations from ticking. And then we meet with the De- 



100 


partment of Justice. We don’t always get a chance to — I mean, the 
staff is very open to talking to us about our cases. 

And the issue is that we did the follow-up testing of HUD’s hous- 
ing discrimination study, and we conducted 145 paired tests. We 
found an 87 percent rate of racial steering in sales properties in the 
United States in 12 metropolitan areas. 

HUD has all of our evidence. The Department of Justice has ac- 
cess to all of that evidence. HUD, on Monday, finally charged one 
of the cases. These complaints started to be filed in 2005. On Mon- 
day, they filed a case that is in suburban Chicago. All the other 
complaints are just sitting at HUD. 

We have a number of lawsuits that we have filed now. We have 
stopped taking our design and construction complaints to either 
HUD or Justice. We are just going directly into Federal court, be- 
cause we want to see immediate change and not just something ne- 
gotiated. And we want to see stronger implementation of the law. 

I mean, you know, I only have one attorney on my staff, so I rely 
on the Lawyers’ Committee and Reiman and Dane and the good 
works of Fried Frank and other law firms to help us. 

But we take them to HUD for two reasons. I want to see how 
the process is working. I have been doing this for 33 years. So I 
have seen it in the first 20 years of the law and this last 20 years 
of the law. I am a cynical optimist. I keep wanting to use the proc- 
ess to make it work. 

Because you passed a law, it is supposed to work. We have the 
greatest civil rights law in fair housing than any of the other ones, 
but there is no will in the enforcement agencies at the Administra- 
tion level to get it done. So we need the Housing Fairness Act to 
be passed, so that we can do the systemic investigations. 

I have met with the Office of Management and Budget, and they 
agreed with me a couple years ago when I said, “We can’t continue 
to do this case by case by individual case. We have to deal with 
the systemic and institutionalized nature of the problem.” And they 
even said, “Well, then your fair housing groups ought to have a 
systemic unit,” and we said, “Yes, they should.” Now we need the 
money to do that. 

Mr. Conyers. I recognize the gentleman who is the Chair of the 
Crime Subcommittee of the House Judiciary Committee, Bobby 
Scott of Virginia. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Chairman, we only have 5 minutes, and when I used my 5 
minutes at the last panel I just asked the question, what did they 
find with the 500 pairs, and we got evasion and confusion and fail- 
ure to answer. 

Ms. Smith, if the representative from the Department of Justice 
had testified truthfully and candidly, what kinds of schemes and 
tricks would she have described as a result of the 500 testing 
pairs? 

Ms. Smith. If I look back at HUD’s previous testing in the 
1990’s, she would have been able to describe cases of rental dis- 
crimination all over the country, where African-Americans, Latinos 
or Asian-Americans inquired about the availability of apartments 
and were either, with a smile and a handshake, told, “You know, 
they are already all rented,” or, “We have three people on the wait- 



101 


ing list, and I will get back to you,” and then when the White test- 
er went out they would have been given an apartment imme- 
diately. 

Mr. Scott. And how often does this occur? 

Ms. Smith. Well, my members do audit testing, which means 
they send testers out. When we have created the new fair housing 
groups in Boston and New Orleans and Fresno, California, we find 
a rate of discrimination anywhere from 47 to 75 percent of dis- 
crimination against African-Americans, Latinos or Asian-Ameri- 
cans when they are looking for rental housing. 

Mr. Scott. Mr. Carr, if she had testified truthfully, what do you 
think she would have said? 

Mr. Carr. Congressman, the paired testing by national neighbors 
of the National Community Reinvestment Coalition reinforces the 
same findings that Ms. Smith has just indicated. We routinely find 
disparate treatment in at least 40 percent of instances, sometimes 
close to 50. And other research has shown it to be as high as more 
than 60 percent of the time. 

The range of disparities in information is really across the spec- 
trum, in terms of units available, in terms of explaining financial 
terminology, in terms of call-backs. There are just huge disparities 
found in paired testing studies. 

So it would be just hard to believe that if someone developed a 
competent paired testing study, out of 500 cases, you wouldn’t have 
at a very minimum somewhere around 200 of those cases showing 
some forms of important disparities that could have potentially lim- 
ited housing opportunities. 

Mr. Scott. And that would be for each contact? I mean, that is, 
when you go to a rental unit, you would expect discrimination 40, 
50, 60 percent of the time. So if you are looking for an apartment 
and have checked out five or six different units, and you experi- 
enced discrimination 40, 50 percent of the time, it is virtually hard 
to believe that a person looking for a house wouldn’t have run into 
some discrimination every time they have looked for a house, is 
that right? 

Mr. Carr. That is correct, yes. 

Mr. Scott. You mentioned apartments. What about steering for 
homeownership, for purchases, how often does that occur? 

Mr. Carr. We find the same general findings for homeownership 
and rental housing. 

Mr. Scott. And so, with 500 testers, you would think it would 
be incredulous that someone could not have found widespread dis- 
crimination in their testing? 

Mr. Carr. It is just simply hard to believe from any evidence and 
information that is available widely in the industry. 

Mr. Scott. And what about — we have heard testimony about 
subprime loans. How often would someone have discrimination in 
terms of mortgages? 

Mr. Carr. The subprime lending market is an area — one of the 
things that we said in our testimony is that we need better infor- 
mation. And the reason we need better information is because we 
continue, year after year after year, to have debates whereby, for 
example, the groups that represent consumers and minority house- 
holds point out these severe disparities and the only defense is, 
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“Well, but you haven’t looked at all the variables. And, therefore, 
it makes sense.” 

And what we say is, “Well, stop hiding the variables. Give us the 
information. Make publicly available credit scores information, 
LTV, other product information. Remove from that information in- 
dividual attributes, so that you don’t know specifically whose loan 
you are looking at, but that you have a good, clear understanding 
of the industry.” 

We have found repeatedly, when there is good industry data pro- 
vided on credit scores and others, that severe disparities continue 
to exist in the loan process. 

And I might say that the idea that a study by the Federal Re- 
serve Board is somehow responsible for excessive subprime lending 
to communities is novel, to say the least. The fact of the matter is 
that the lending industry changed pretty dramatically. And people 
were writing about subprime loans, including me, as early as the 
late 1990’s, early 2000. 

I published a study in 2001 called, “Financial Services in Dis- 
tressed Communities,” and that study was not about trying to pro- 
mote subprime lending. In fact, it was cautioning about the fact 
that consumers were being steered into the subprime market and, 
as well, predatory lending. These were just policy papers. 

We also did a review of the Boston Fed paper that was academi- 
cally reviewed. And we found that the Boston Fed did contain a 
number of methodological errors, but our work found that those 
methodological errors were not determinative. 

And, in fact, the power of the Boston Fed study wasn’t to suggest 
that consumers should get into the housing market using alter- 
native credit scores and alternative data. The real power of that 
was to say that, when individuals had blemishes in their credit 
record, they weren’t treated the same. 

To the extent that Black and Latino households had perfect cred- 
it records and credit scores, they were treated pretty well. But, un- 
fortunately, that occurred in only 20 percent of instances; that 80 
percent of the market, everyone has some type of blemish, and that 
is where the disparities arose. 

And if I had known we were going to talk about this, I would 
have reread the study; it was 16 years ago. But 

Mr. Scott. Well, let me ask you this. When you talk about the 
variables, what kind of variables would you be looking for? 

Mr. Carr. In terms of — oh, we would look for things like the 
credit score. Because when people say, “Income is not determina- 
tive of whether you should receive a loan,” they are absolutely cor- 
rect. And no one has ever argued that. It is just that when you see 
the severe disparities, for example, when you see five times the 
loan-denial rates, you know that just tells you right off-hand, there 
are not five times the level of credit problems. But the problem is 
that we don’t make that data available, the credit score, so that we 
can stop arguing about what is missing and start having rational 
discussions on what data is available to us. 

Mr. Scott. Let me ask just one, kind of, concluding question. If 
someone where to testify that, in terms of seeking housing, you 
sent out 500 pairs of testers, that they didn’t find widespread dis- 
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crimination in the United States, would you find that testimony 
credible? 

Mr. Carr. I would find it curious. It might be that the testimony 
is correct and the tests were conducted in an insufficient manner, 
in an inappropriate manner. 

Mr. Scott. But is there any way that it could have been con- 
ducted in an appropriate manner where you would not have found 
widespread discrimination? 

Mr. Carr. Not based on any evidence or information that I have 
seen about standard paired testing conducted by a range of institu- 
tions, from public bodies to private nonprofit agencies. 

Mr. Scott. Thank you. 

Thank you, Mr. Chairman. 

Mr. Conyers. Would you submit those studies you referenced? 

And I am sure Professor Liebowitz has written on this subject, 
on these related subjects, right? 

Mr. Liebowitz. I am not sure what you mean by “related sub- 
jects.” 

Mr. Conyers. Well, have you written at all? 

Mr. Liebowitz. Yes, I referenced a paper that I wrote in 1998. 
I am working on something now that will talk about the subprime 
type of problems. But the reality is that is not my main specialty. 
Most of the papers that I write are not on mortgage discrimination. 

Mr. Conyers. Well, I am fascinated by them, I am sure, if I read 
them. But we are on the other subject. You write about it some- 
times as well. 

Mr. Liebowitz. The other subject being? I mean, I have written 
about mortgage discrimination. 

Mr. Conyers. Well 

Mr. Liebowitz. And 

Mr. Conyers [continuing]. Don’t you think that would excite our 
imaginations, if we read it? 

Mr. Liebowitz. Oh, yes, I recommend you read it. 

Mr. Conyers. Well, why don’t you submit it? 

Mr. Liebowitz. I did submit it. 

Mr. Conyers. Well, okay. Have you got any other written works 
that we might enter and put in the record, as well? 

Mr. Liebowitz. On that topic, just an op-ed or two, which I think 
are also submitted. 

Mr. Conyers. Well, let’s make sure they are. 

You know, you fascinate me as a modest writer who keeps secret 
some of his best writing, and we have to make sure we have to get 
it out. 

When is this study you are writing now, currently, coming out? 

Mr. Liebowitz. I am supposed to have it done by the end of Au- 
gust. 

Mr. Conyers. Does it relate to the subject matter that brings us 
all here this afternoon? 

Mr. Liebowitz. Yes and no. It is 

Mr. Conyers. I will take the “yes” part. That is all I need. 
[Laughter.] 

That is good. 

Mr. Liebowitz. Okay. That is fine. 

Mr. Conyers. Would you send that to us too? 
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Mr. Liebowitz. Yes, I will. 

Mr. Conyers. I thank you very much. 

We turn now to Mel Watt, who not only is a distinguished Mem- 
ber of this Committee but Chairman of the Oversight Sub- 
committee of the Finance Committee, on which he sits. 

Mr. Watt. Thank you, Mr. Chairman. I am glad you started with 
Mr. Liebowitz, because I was going to give him an opportunity to 
clarify what he was saying in his statement. 

I happen to agree that the study that was done by the Boston 
Fed was probably unreliable. I don’t know whether it was out- 
rageously unreliable. Unreliable is unreliable. 

Mr. Liebowitz. I said 

Mr. Watt. What I have trouble with is the next sentence of your 
testimony, which says, “There was no basis for a claim that minori- 
ties were discriminated against by mortgage lenders.” And I am 
hoping that you will clarify that you mean no basis in the Boston 
Fed study. 

You can’t possibly be sitting here representing to this Committee 
that you believe that there is no basis for claiming that minorities 
are discriminated against by mortgage lenders. Or can you? 

Mr. Liebowitz. I certainly wouldn’t say that there are no indi- 
vidual members of minority groups who are not discriminated 
against. I would not say that. 

Mr. Watt. Well, I am asking you, is your testimony that there 
is no discrimination by mortgage lenders against minorities? That 
is the question that is — and that, I believe, could probably be an- 
swered with a “yes” or “no.” Either that is your testimony or it is 
not your testimony. Is it your testimony? 

Mr. Liebowitz. My testimony is that, in aggregate, for the 
United States in the early 1990’s, which is the time period I am 
referring to in the study, that there was no evidence that there was 
overall mortgage discrimination against minorities in the United 
States. 

Mr. Watt. And what period of time was that? 

Mr. Liebowitz. Early 1990’s. 

Mr. Watt. What period of time is the early 1990’s? 

Mr. Liebowitz. In particular, I think we are talking about 1992. 

Mr. Watt. So you surveyed the whole industry, you are not just 
talking about the Boston Fed study, you are talking about the 
whole industry you surveyed. And your testimony to this Com- 
mittee is that, in the early 1990’s, 1990 to, what, 1993, that there 
was no discrimination by mortgage lenders against minorities? 

Mr. Liebowitz. No, I am saying that there was no evidence that 
there was aggregate discrimination. By that, I mean 

Mr. Watt. Okay. All right. 

Mr. Liebowitz [continuing]. A statistical analysis, where you 
take a look at mortgages and you carefully examine whether or not 
they appear to be turned down at a greater rate for minorities than 
for non-minorities after you have controlled for enough variables. 
The one thing 

Mr. Watt. Okay. You have answered my question. I think your 
testimony has gotten to the point that it is so incredible that I am 
not going to waste any more time with it. I mean, I was trying to 
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give you an opportunity to clarify what you were saying, but let me 
just go on to somebody who makes some sense here. 

What are you finding — what is everybody else in the real world 
finding in your experience about whether there is discrimination in 
mortgage lending, rental, homeownership? Is there anybody else 
who joins in this opinion? Steering? Anybody else who wants to 
opine on this, that aligns themselves with Mr. Liebowitz’s opinion, 
first of all? And then, if not, maybe you all could tell me what your 
opinion is on the same issue. 

Mr. Carr, I will start with you and just come down. I won’t ask 
any more questions. But I don’t want to leave, as you noticed in 
the first — even before the witnesses started, I don’t want to leave 
any indication in a hearing record that goes unrefuted or 
uncontradicted, as the case may be. 

Mr. Carr? 

Mr. Carr. Thank you very much, Congressman. 

I just want to reiterate that we did publish a significantly ref- 
ereed article on the Boston Fed study, and we found it to be a cred- 
ible study. And so I will submit that for the record. 

Second of all, we have found in our paired testing studies signifi- 
cant levels of disparity in rental and homeownership whenever any 
studies that I have seen that are credible studies include that. 

We also operate a Homeownership Sustainability Fund, in which 
we help consumers who are dealing with problem loans as a result 
of subprime, predatory and/or loans that contain otherwise unfair 
and deceptive terms and practices. And we find routinely in those 
files all sort and manner of deceptive practices in those loans. 

Again, those would not be considered statistically significant in 
terms of being, you know, something you could report on nationally 
as a national study, but they are good anecdotal evidence that rein- 
forces the best information that we have that is unfortunately the 
HMDA data, which we report on. 

And we have a study that we are very proud of called, “Income 
is No Shield,” where we show that income really doesn’t protect 
consumers of color in the housing market. In fact, that we find 
even greater disparities as income increases for minority house- 
holds. 

And what we would encourage and urge is that Congress con- 
sider expanding the data variables that we have available, so that, 
again, we don’t debate 

Mr. Watt. As you know, Mr. Carr, I am on your side of that. We 
are strong advocates of that. And perhaps we can give Mr. 
Liebowitz some more statistically verifiable information; then he 
can perhaps reach a different conclusion. 

Ms. Smith? And then I will get Ms. Sangree and Ms. Wiggins. 

Ms. Smith. Undersecretary Jack Kemp, he authorized 

Mr. Watt. He was a Republican, wasn’t he? 

Ms. Smith. Yes, yes. 

Mr. Watt. Okay. Just trying to be bipartisan here. 

Ms. Smith. Me, too. We received a grant through HUD to do test- 
ing, mortgage lending testing, in eight cities in the early 1990’s. 
And we found high rates of discrimination against African-Ameri- 
cans and Latinos in those eight cities. 
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If you look at from the mid-1990’s to just 2 years ago, the De- 
partment of Justice brought red-lining lawsuits against some in- 
credibly large lenders in Grand Rapids, Detroit, Chicago, and Gary, 
Indiana. 

And last November and December, when we realized the credit 
crunch was coming in and the underwriting guidelines were tight- 
ening up, I thought back to my days in 1975 forward in fair hous- 
ing and I saw, whenever there was a credit crunch, as there was 
in the early 1980’s, who was squeezed. And that was women and 
people of color. 

So we did some testing of banks in several States. And we found 
that, while the Latino, African-American and White testers were 
all given information about loan products, the Latino and African- 
American testers were referred to the highest-cost loan product, the 
highest interest rate, the highest downpayment. 

And in some instances when the African-American homebuyer 
went in, the banks said, “The person who deals with mortgage 
loans is not here today. She is on vacation, and no one can help 
you.” When the White tester came in the next day, she was still 
on vacation, but they made sure someone helped that White tester 
get information. 

Mr. Watt. Not statistically reliable, according to Mr. Liebowitz, 
I am sure. 

Ms. Sangree? 

Ms. Sangree. I would just add that, in the field of the subprime 
lending that the Baltimore City lawsuit is concerned with, although 
there isn’t publicly acceptable data, as Mr. Carr is urging should 
be made more available, we have several snapshots that are pro- 
vided principally through litigation. 

And if you look at page 30 of the Wells Fargo complaint that is 
attached to my written testimony, you will see a citation to a case 
from Philadelphia where, through discovery, they had access to the 
loan documents of borrowers. So they were able to look at credit 
scores and all of the other risk factors. And the conclusion in that 
case was that borrowers residing in African-American neighbor- 
hoods pay more than comparable non-African-Americans and resi- 
dents of communities in which White people predominate. 

We see similar patterns in Baltimore City. We have not had ac- 
cess yet to the discovery in our lawsuit, but we will be having that. 

And in the meantime, as I mentioned in my oral remarks, the 
Annie E. Casey Foundation, based in Baltimore, is doing research 
in 13 cities across the country, including Baltimore. In Baltimore 
they are focusing on a cluster of neighborhoods encompassing 
20,000 people. They have a contract with Experian, and their re- 
searcher is looking at not just income data but also credit scores 
and other risk factors. And the conclusion he has made in these 
Baltimore neighborhoods is that there is an over 15 percent racial 
disparity for refinances in 2006 and a slightly lower disparity in 
home-purchase loans. 

So we are getting these snapshots of the statistics that show 
that, you know, the HMDA data that shows vast racial disparities 
in lending practices can’t be explained away by differences in credit 
scores or other risk factors. And if HMDA data included more of 
that data, we could see it on a nationwide scale as well. 
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Mr. Watt. I can tell Mr. Liebowitz is not convinced yet. 

Ms. Wiggins, perhaps you can help. 

Ms. Wiggins. You have great faith in me, Congressman. I don’t 
know that I will be the one to 

Mr. Watt. He is turning red, though. [Laughter.] 

So his body language is changing a little bit. 

Ms. Wiggins. The Lawyers’ Committee generally does not engage 
in this kind of testing, but I would agree with what has been said 
so far. I always quote and cite the NCRC study that Mr. Carr re- 
ferred to. The Center for Responsible Lending has also done good 
studies on this as well. And I would be happy to talk with the staff 
about how they could get copies of those studies. 

Mr. Watt. And Mr. Liebowitz, make sure you send them to him 
too. 

Ms. Wiggins. Yes, I will make sure I CC him on that. [Laugh- 
ter.] 

I also just wanted to underscore the point, the need to have fund- 
ing through the FHIP and FHAP programs, so that the statistical 
data would be available. 

One of the things that I highlighted in my written testimony on 
pages nine and 10 is that, when the funding for that kind of testing 
is unavailable, that disparate impact cases aren’t able to be filed. 

And as NFHA pointed out in their Fair Housing Trends Report, 
about a quarter of those centers have had to either go down or shut 
off some of their enforcement activities or just close their doors all 
together, one of which was a powerful center in North Carolina, 
where I know you are from. 

Also, the FHIP and FHAP agencies accounted for 91 percent of 
all fair-housing complaints that were filed in 2007. So I wanted to 
use this opportunity to just underscore those. 

Mr. Watt. Thank you. 

Mr. Liebowitz, we are working to try to get the data set ex- 
panded on the HMDA. We vigorously believe that it should be ex- 
panded so that verifiable statistical studies of the kind that you say 
don’t exist can exist. Although a number of people have jumped 
across that threshold substantially. I am sure that in your heart 
of hearts you don’t believe that discrimination doesn’t exist. 

Mr. Chairman, with the earlier witnesses, I alluded to the fact 
that Representative A1 Green has a bill that he has introduced that 
would enable HUD to do paired testing using other agencies be- 
yond what the Department of Justice is doing. And I wonder if it 
would be appropriate to perhaps allow him, since he came and has 
a very strong interest in this area, a couple of minutes to question 
the witnesses. 

Mr. Conyers. Yes, I am interested to know how it would help 
us deal with the issue that is in front of us. 

Mr. Watt. I ask unanimous consent that he be allowed to ask 
questions of this witness panel. 

Mr. Green. Thank you, Mr. Chairman. 

And I thank Member Watts for his kind assistance. He is the 
chairperson, of course, of our Oversight Subcommittee, and he does 
a stellar job. 

And, Mr. Chairman, your reputation is far and wide, and it is al- 
ways good. And I am honored to sit with you today. 
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If I may, I will move right to what I consider the bottom line, 
which is the testing. Is it agreed upon by all present — and to re- 
spond, I would beg that you kindly extend a hand into the air. This 
is comparable to what we call voir dire, or “voir dire,” in a court, 
depending on where you are from. [Laughter.] 

I am from Texas. We say “voir dire.” Which is a French term 
that means “to speak the truth.” So mendacity would not be appro- 
priate. 

If you agree that testing is the best methodology by which to as- 
certain the empirical evidence necessary to prove discrimination, 
would you kindly extend a hand into the air if you think it is? 

Okay. We have two people, three people 

Ms. Sangree. I am agnostic. 

Mr. Green. Okay. Well, permit me to ask, because I am looking 
for something better than testing. If you have a methodology that 
is better than testing to acquire the empirical evidence, would you 
kindly help me to understand that methodology? 

Ms. Sangree. Well, I am just not an expert in rental discrimina- 
tion. I think for rental discrimination that certainly testing would 
be the best, and probably for home purchases. In the lending envi- 
ronment, I think access to the data would probably be enough. You 
wouldn’t even need to do the testing. 

Mr. Green. One of the reasons why, as I understand it, we don’t 
have more testing in the area of lending is because we have laws 
that prohibit one from fabricating a story so as to perfect testing. 
If I am incorrect, would you kindly help me? 

Ms. Smith. No, you are correct. 

Ms. Sangree. Yes. 

Mr. Green. Okay. So we really have not had a fair opportunity 
to apply testing to the lending environment. Is that a fair state- 
ment? 

Ms. Smith. We have had the opportunity just at the inquiry but 
not through the application process. 

Mr. Green. Exactly, because of the application itself 

Ms. Smith. Yes. 

Mr. Green [continuing]. You cannot fabricate. 

Ms. Sangree. I want to amend my vote and say, yes, testing. 

Mr. Green. Ah, thank you. [Laughter.] 

So now I have — for clarity purposes and because Watts is a great 
lawyer and he will remind me that I did not properly address the 
record, so would you kindly raise your hands into the air one more 
time if you agree? 

Okay. Let the record reflect that all but Mr. Liebowitz — is that 
correct? You did not raise your hand. 

Okay. You may lower your hands. 

Mr. Liebowitz, if you would, kindly explain to me a methodology 
that is better than testing in the area of home purchasing, for ex- 
ample, or leasing — we will just take these — that is better than test- 
ing in acquiring the empirical evidence. 

Mr. Liebowitz. If you want to talk about rental or home pur- 
chasing, it might very well be the case that that is the best method 
for one-on-one, individual, in every instance finding out wheth- 
er — 
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Mr. Green. Thank you. Let me reclaim my time quickly and ask 
this question, Mr. Liebowitz. 

Mr. Liebowitz. I thought you were talking about 

Mr. Green. No, no, I have one more question. I accept your an- 
swer. One more question, please, sir. 

In the area of testing, with reference to purchasing a home, have 
you had any experience in this area in terms of acquiring intel- 
ligence, meaning information, and synthesizing additional thoughts 
from the data acquired? Have you had any experience with this? 

Mr. Liebowitz. I have not had any direct experience with test- 
ing, but 

Mr. Green. Well, it is testing we are talking about. 

Mr. Liebowitz. But if you let me 

Mr. Green. No, no, no. It is testing we are talking about. 

Mr. Liebowitz. Can I answer the 

Mr. Green. I will, but only if we finish this. I only have 5 min- 
utes. 

So you have not had experience with testing in this area. Would 
you conclude that the methodology that you have utilized could 
have benefited from testing, to some extent? 

Mr. Liebowitz. It is conceivable it could have. But the problem 
with testing is you test some particular location, and the advantage 
of a database is it covers everyone, or at least what you are hoping 
is a large, representative area. And 

Mr. Green. So would you agree, sir — if I may, if I may, if I may. 
Would you agree that — are you a lawyer? 

Mr. Liebowitz. No. 

Mr. Green. Okay. Would you agree that in court the empirical 
evidence that we seek probably will be derived from testing as op- 
posed to the statistical analysis that you performed? 

Mr. Liebowitz. I can’t talk about what would be 

Mr. Green. All right. All right. I appreciate your answer. 

Finally, let me say this. This bill, H.R. 2926, for those who are 
unfamiliar, provides about $260 million over 5 years for FHIP, for 
the Fair Housing Initiative kind of testing that you have been talk- 
ing about. 

And for those who would say $260 million is a lot of money, I 
agree; it is almost what we spend on 1 day in Iraq. So it is a lot. 
But it is needed. And my hope is that we would be able to acquire 
that type of assistance from our Congress. 

A final question before I again thank the Chairman and yield 
back is this: In performing the testing — I think you have answered 
the question — but in performing the testing, if you don’t have 
someone who is willing to take the evidence and use the evidence, 
perhaps even in court, how much value is the evidence — or how do 
you find value with the evidence? 

What do you do with it when you cannot take it to court or you 
find that you have an agency that is not cooperating to the extent 
that it deems it necessary to pursue and prosecute? What are you 
doing with the evidence? 

I will just start with the gentleman, Mr. — and I am sorry, I can’t 
see your name from here, but I can look here and find it. This is 
Mr. Carr? 

Mr. Carr. Yes. 
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Mr. Green. Okay, Mr. Carr. 

Mr. Carr. With the evidence that we find, we bring actions 
against a range of mortgage market participants, and we have, 
ranging all the way from investment banking institutions to the 
credit rating agencies, all the way to individual lenders. 

So we act as expeditiously and as forcefully as we can. But, 
again, the level of funding that is available, the paucity of informa- 
tion, really limits our ability to perform. 

Which is why we have argued that what we really need is a new 
institutional structure, a Cabinet-level appointment for civil rights 
enforcement that will talk directly to the President and provide 
leadership in order to finally and once and for all break the back 
of discrimination in housing, in education, in health care, insur- 
ance, the credit markets and others. And until we have something 
that is broader and more powerful than that, we simply will be 
working around the margins. 

Mr. Green. Thank you. 

And, Mr. Chairman, I will yield back. I will just comment and 
make — someone mentioned that the way has been shown to us. I 
think that what we are doing with the Fair Housing Act is a part 
of the way, but the will still has to be there to enforce it. 

Thank you, Mr. Chairman. I yield back. 

Mr. Conyers. Thank you all very much. 

Professor Liebowitz, what are you thinking about now? Have you 
been slightly moved by the discussion that has taken place? 

Mr. Liebowitz. No, I can’t really necessarily say I have, even 
though some of the earlier discussion with some of the people on 
this panel moved me somewhat. 

The thing that I am picking up, however, which confirms some- 
thing that was in my statement, was that people are convinced 
they know the answer before the analysis is done. And when you 
know the answer in advance, you are not really open to finding out 
what the truth might be. 

And I am picking up people saying they know what the answer 
is, and they just wait for some study to confirm what they already 
know. If that is the case, that is fine, but there is not much point 
in trying to, sort of, conduct studies to actually see what the story 
is. 

Mr. Watt. Would the gentleman yield for just a second? 

Mr. Conyers. Yes. 

Mr. Watt. And I am sure the Chairman can attest to this from 
a vantage point of years that exceeds my 62, 63 come August. But 
when you are Black and you live in a world for 63 years, I don’t 
need empirical evidence to tell me that discrimination exists. 

Now, do we need to verify that to a court? Do we need to test 
for it? Do we need statistical analysis? Do we need databases for 
that purpose? Absolutely. Do we need that kind of verification to 
make good public policy? Absolutely. 

But if you are detecting that I know that discrimination exists 
in the housing market, in the education market, in the criminal 
justice system, I would have to plead guilty to that, because it is 
based on years and years of personal experience. And so that I 
don’t apologize for. 
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We have to get good information and have it verified in every 
way that we can to convince, quite often, people like you who are 
reluctant to acknowledge that these things happen in our world 
and have happened in our world and continue to happen in our 
world. And I acknowledge that that is part of our responsibility in 
setting public policy and in winning cases or in operating in this 
world. I suppose you came here with some predispositions too 
based on your life experiences. 

So that is it. I just thought he needed to hear another perspec- 
tive on that. 

Mr. Conyers. Well, Stan Liebowitz, you have become the focus 
of so much attention. I can’t understand why. Learned, a writer, 
prolific, I suspect. 

Let me refer you to a book edited by James Carr. It is called, 
“Segregation: The Rising Costs for America.” And I recommend it 
to the whole panel. 

Listen to this. HUD’s enforcement powers have, for various rea- 
sons, largely remained underutilized. In 2003, HUD brought only 
four racial discrimination cases, although it had received more 
than 2,700 complaints that year. Nearly 40 years after the passage 
of the Fair Housing Act, at least 3.7 million fair housing violations 
still occur each year. 

And it seems to me that it isn’t — we don’t have to base it on our 
individual experiences in America. It is there for everybody to see. 
We live in an essentially segregated housing pattern system in the 
United States of America. 

Is that a reasonable question to put to all of us here? 

Mr. Liebowitz. Are you asking me specifically? 

Mr. Conyers. Well, we always point to you to kick off the discus- 
sion. 

Mr. Liebowitz. I am not trying to deny that there is no discrimi- 
nation. I am talking about one specific area, which is mortgage dis- 
crimination and particularly whether or not one gets a “yes” or a 
“no.” And at the time period when I was looking at it, there was 
no issue, there were no numbers on what the rate was. 

At that time period, the arguments that you could make for why 
somebody would discriminate, if you were going to be discrimina- 
tory in the mortgage business, would you do it, you certainly hurt 
yourself if you don’t make a sale because you want to not allow 
somebody based on their skin color to get a mortgage. 

But we are talking about generally large institutions that were 
making mortgages that had been taking a terrible beating publicly 
from the yearly HMDA data coming out. They, I am sure, were con- 
cerned about their general track record and the publicity and, I 
would have thought, would have tried very hard to make sure that 
they weren’t engaged in discrimination, even to the point of bend- 
ing over backwards the other way to avoid any possible bad pub- 
licity. 

You also didn’t have what you will find in a lot of rental situa- 
tions, where it may be, because there is still a certain amount of 
racism that exists in the country, I am sure, of tenants who might 
not want other tenants to live there of a different color. And, there- 
fore, somebody who is in charge wants to take that into account, 
or maybe they are racist themselves. 
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But for the mortgage process, that doesn’t really exist, because 
the person who is giving the mortgage doesn’t live anywhere, 
doesn’t have to worry about what any of the other mortgagees out 
there think, because nobody knows. The neighbors may not like it 
if somebody moves in, but they don’t know necessarily who gave 
the mortgage. 

So the arguments for why you would see people engaging in rac- 
ism occur much less so in this particular transaction with making 
the mortgages. 

And then, given all the negative publicity, I am willing to accept 
the proposition that there may not have been any mortgage dis- 
crimination going on in the early 1990’s, and, therefore, I would 
like to see a test. And I don’t see any evidence that there was. 

And unfortunately — I am in agreement with you when you say 
you want to get more data. More data would be good. More data 
is always better than less. And any time you can get more data, 
I think it is good. In the case of the mortgage discrimination, the 
data from HMDA is insufficient, as almost everyone understands. 

There was this one attempt by the Boston Fed to increase it, and 
we don’t have other attempts where we could take a look, for in- 
stance, how this thing was done. And it was done — the mortgage 
lawsuits that did it in a flawed way. And it was unclear that you 
could ever clean those numbers up properly. 

When I used the term “egregiously bad,” I wasn’t talking about 
their study so much as the numbers. Somebody put those numbers 
in that database and didn’t look at what they were doing, and 
there were all sorts of crazy things going on that couldn’t possibly 
be correct: negative interest rates, mortgages that were sold in the 
secondary market but that were disapproved — and you can’t sell a 
mortgage that hasn’t been approved — and those types of things. 
And there were hundreds and hundreds of those problems. 

That was the basis of the problems. And that is the only thing 
we have to hang this whole big question on. 

Mr. Carr. Mr. Congressman, if I could just comment really 
quickly on two quick statements that were made. 

One was the idea that somehow if you are selling these loans 
into the secondary market into investors who don’t live next-door, 
the likelihood of discrimination is less, one could argue completely 
the opposite. The fact that you don’t have to personally endure 
what happens when you provide that person with a predatory loan 
could, in fact, potentially enhance discriminatory practices. And 
one of the reasons that many argue that the subprime crisis got to 
the magnitude it is today is because those loans were shipped off 
to unknown investors and the result happened concentrated in mi- 
nority neighborhoods. 

The second argument about the HMDA data, I don’t want to 
make it sound as if the HMDA data is to be dismissed. There is 
no publicly available credit-related data that reinforces or supports 
the levels of disparity in lending by race and ethnicity in the 
HMDA data. The question is, to what extent, and can you put a 
specific statistic on it, et cetera, et cetera. But, in fact, the HMDA 
data do show wide disparity of treatments that cannot be explained 
by publicly available credit data. 

Mr. Conyers. Ms. Smith? 
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Ms. Smith. Thank you. 

Mr. Liebowitz implied that people don’t act against their own 
economic interest, that, you know, if you are selling a home, you 
are going to sell it to anybody because you want that commission. 
If you are doing a loan origination, you are going to give it to any- 
body because you want that commission. 

The fact of the matter is, that is simply not true. And I will send 
him the report that the Urban Institute did based on our eight-city 
testing investigation of hundreds of lending tests in these eight 
metropolitan areas. 

People think and economists often say to me, you know, it is irra- 
tional for people to act against their economic interest. And I have 
to remind them that discrimination is irrational, and they act that 
way anyway. 

Mr. Conyers. Well, I have to submit that people also act against 
their political interests. I have noted that in the course of my ca- 
reer. And so I am not shocked to hear you say that they act 
against, sometimes, some, against their economic self-interests. 

Mr. Carr. Congressman, if I could, just one comment very quick- 
ly. When I say there is no publicly available credit data, it is not 
that there aren’t studies that have shown that minority households 
have higher credit challenges than do non-Hispanic, White house- 
holds. It is that the disparities in their credit profiles don’t in any 
way relate to the extreme disparities in the HMDA data. So there 
is data; you can actually compare it, and they don’t make sense. 

Ms. Wiggins. May I add just a few more points? 

I wanted to just speak as the advocate for the folks who are left 
to bridge the gap when Government agencies underutilize their au- 
thority and the obligations under the act. That there is a chipping 
away of the breadth, of the complete range of what is possible 
under the Fair Housing Act. 

When HUD and DOJ doesn’t file disparate impact cases, what 
happens is what we are seeing now in the court system. Just last 
month, the Supreme Court ruling from Ledbetter v. Goodyear Tire 
was applied to a design and construction case. This was the 9th 
Circuit. And they said that the discrimination would have occurred 
when the design and construction of the noncomplying building 
was completed, not when the individuals with disabilities learned 
that the building was out of compliance. The Department of Justice 
was silent on that issue. 

Also, we are seeing a chipping away of the act as to discrimina- 
tory acts that occur after the sale contract, or rental contract of 
housing units. There is a trend among two circuit courts of appeal 
and some district courts to outrightly reject any allegation of dis- 
crimination that takes place after those instances, saying that it is 
not within the Fair Housing Act. 

So I just want to reiterate that, as I was the one who was asked 
to testify about the burden on the community when Federal agen- 
cies don’t fully enforce the Fair Housing Act, that this is part of 
what happens. 

Ms. Smith was modest in part of her earlier testimony. She was 
talking about how her organization has filed a suit against a real 
estate agency in Detroit. What she got in exchange for that is a 
suit that we are representing her in. She is now facing court action 
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because of statements she has made about that case. And the Law- 
yers’ Committee, along with some brilliant people at Fried Frank, 
are representing her and the National Fair Housing Alliance in 
that. And I just wanted to say that is another deficit when the Fed- 
eral agencies do not do what they are supposed to do. 

I just wanted to briefly address Mr. Liebowitz’s comments. What 
I hear is a different orientation, certainly, from where I come from. 
That discrimination occurs when only it can be proved as inten- 
tional, when someone uses a racial slur, when someone says, “We 
don’t want those people here,” or, “Sell to everybody but them,” and 
we draw a red line around a certain neighborhood. 

But the disparate impact, pattern-or-practice cases are out there. 
We are bringing those cases. Other advocates in the fair housing 
community are bringing those cases. And DOJ and HUD should be 
bringing those cases too. 

Mr. Conyers. Well, let me, before I recognize the Ranking Mem- 
ber, let me read this passage again. 

“In 2003, HUD brought only four racial discrimination cases, al- 
though it received more than 2,700 complaints that year. Now, 40 
years later after the passage of the Fair Housing Act, at least 3.7 
million fair housing violations still occur each year.” 

Now, those all don’t have to be racial; there could be other rea- 
sons for them. 

And so, Professor Stan Liebowitz, we come back to the original 
question that we started off with. Isn’t it apparent to you that 
there are serious violations of the act that we celebrate, that was 
passed 40 years ago, in the millions? And this is annually. 

So might we reach some agreement on the seriousness of the 
problem based on these statistics? 

Mr. Liebowitz. I have no idea of the provenance of those statis- 
tics. I have been talking about discrimination in the origination of 
mortgages. And I don’t think that is what those statistics are re- 
lated to. My guess is they are related to renting and other activi- 
ties. 

But I have no idea where that number comes from; I am unfa- 
miliar with it. So I don’t know what to make out of that number. 

My expertise is more narrow. It is really just with the mortgage 
origination. And I am not aware of any number that indicates there 
is a great deal of discrimination going on in that market. So I don’t 
think we are getting any closer right now. 

Mr. Conyers. Well, let’s set my statistics aside for a moment. 
Does your visual knowledge, from what you have seen of the way 
communities in America are laid out in every part of the United 
States of America lead you to suspect that the geography of this 
country, we somehow always seem to be ending up in communities 
that are distinguishable by race? 

Mr. Liebowitz. I certainly agree with that. The exact reasons are 
not completely clear, because you find that, to some extent, on col- 
lege campuses as well. And on college campuses, the students are 
choosing on their own to live and act segregatedly. I think that is 
very unfortunate, but that is what you see there. 

So there is no doubt — I am certainly not going to argue against 
history, that, you know, there has been a great deal of discrimina- 
tion in the past. And it was a terrible thing. I don’t doubt that dis- 
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crimination still goes on in terms of activity. In the origination 
mortgages, I don’t see any evidence to that. 

And I think there are other parts of society where there may not 
be as much discrimination going on. I think the country has under- 
gone a great change in my lifetime. And, thus, I have no idea about 
the 3 million number that you keep bringing up. 

So I am not going to deny that discrimination is going on and 
that racism exists. I would say it is, in my mind, really quite small, 
that most Americans are very open-minded, much more than they 
used to be. And there are people who try to go out of their way to, 
sort of, be open-minded and give everyone a fair chance. And I 
think that largely describes a great deal of the country right now. 

Mr. Conyers. Well, I hear you implying that it may be the kind 
of self-segregation on university campuses is somewhat the same 
as what is going on in housing patterns in the United States. Is 
that a fair assumption? 

Mr. Liebowitz. No, because there is one other difference, and 
that is there is going to be segregation by income levels, because 
different parts of cities have different style of houses. So that is 
going to occur. 

Within income levels, segregation still occurs. And that would 
seem to be something that you wouldn’t expect to necessarily hap- 
pen. 

And there I have no doubt that, in the past, it was largely due 
to racial discrimination. But I am not sure now that that is really 
all that much of it. I think it may be that it is what we are seeing 
that people can move and they want to be with people with whom 
they feel more comfortable. 

Mr. Conyers. What about school patterns, which frequently fol- 
low housing patterns? I don’t claim you to be an expert here, but 
it is fairly observable that, as a result of housing segregation, you 
end up with the resegregation of the school system in America. 
Does that comport with what you have seen and heard and read 
about this subject? 

Mr. Liebowitz. It is certainly my understanding. I sent my kids 
through public school. There were attempts to try to integrate by 
creating magnets and whatnot, not all that terribly successfully. 
That is a very difficult problem. 

Mr. Conyers. Could I recognize the Ranking Member now, Mr. 
Franks of Arizona? 

Mr. Franks. Well, thank you, Mr. Chairman. 

My remarks here are more contemporaneous than anything else, 
because I have to apologize that I couldn’t be here for all of your 
testimony. And I was out trying to save the world, and that is the 
truth. But this is a challenging situation here, and if I could just 
kind of lay the premise from my own perspective. 

I think with all of my heart that everywhere we find discrimina- 
tion, whether it be systemic or personal, individual discrimination, 
we as a society have a responsibility to crush it. I think it is an 
evil that goes against the dignity of humanity of every individual. 

I do associate myself with Mr. Liebowitz’s comments, however, in 
that I believe that the whole mortgage crisis is not predicated on 
discrimination. There may be elements there that are hard to di- 
vine in all of the challenges that we have, but I think there is a 
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great point that he made that related to some of the income levels 
here. 

And this is going to hard, and I will probably say something con- 
troversial, and I don’t mean to, but I am going to go ahead. I think 
that the tragedy in this country where we had racial discrimination 
was such a mark on our hearts and on our history that there is 
just no way for us to adequately address that and, you know, to 
really be able to express how tragic that was. Because discrimina- 
tion, at its very core, is saying that because someone is different 
that somehow they are not a child of God. 

And if there is anything that this country is fundamentally 
founded on, it is that we hold these truths to be self-evident, that 
all men, all human beings, are created equal. That is who we are 
as Americans. And where we step from that, it is a great tragedy. 
And I believe we continue to step from it in many areas of society 
today. 

But in this particular situation, I believe that we are aiming at 
the wrong cause, in this particular Committee. And I say that with 
great respect for the people who disagree with me. 

But I also believe something else happened. And maybe this is 
not the right forum to present it. But I think in the Great Society 
programs, that however sincere they may have been, with a lot of 
these sectors of our society, in many cases the minority sectors of 
our society, brought a dependence upon Government that did not 
accomplish the ultimate goal, which was to see all sectors of society 
come to be equal in every way. 

And I think, unfortunately, that it has created such a depend- 
ency that it was depressed the income levels. And I think that 
somehow it is hard for us to face those things, because, you know, 
we don’t want to look at something like that directly. But I think, 
unfortunately, that has been the case. 

And we have to have equal opportunity and do everything we can 
to be color-blind. And I will say this. It was mentioned about 
schools. The most integrated institutions in America are faith- 
based institutions, and certainly that applies to schools. There are 
probably no more integrated schools in America than the local 
faith-based private schools, because they see everyone there as a 
child of God and equal in his sight and equal in the sight of all 
human beings. 

And until we as a society, I believe, embrace that and say we are 
going to see each other equally and we are going to act as brothers 
and sisters, but we are not going to institute failed policies of a so- 
cialistic nature that have proven throughout history to hurt the 
very people that it purports to help. 

Now, again, this is a hard place to bring a subject like this, and 
I know that I am so outnumbered in this room. But I still say it 
with absolutely all the respect and love in my heart for everybody 
in this room. And I hope that somehow we could delineate the dif- 
ference between discrimination and bad policy. 

And the mortgage crisis was caused by greed. It was caused by 
mortgage brokers that told lenders things that weren’t true. It was 
caused by people who looked at houses and thought, well, I can 
make money by appraising this house for more than it was. And 
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these are things that we should be going after, because that is 
what caused the problem. 

And, in the meantime, we should go after discrimination wher- 
ever it presents itself but not tie the two together unless they de- 
serve to be tied together. 

With that, Mr. Chairman, I yield back. I think I am going to take 
a run for it, okay? 

Mr. Conyers. I think we appreciate your comments, and I am 
glad that you were able to return. 

Attorney Wiggins, you left us with a choice to be made in your 
presentation. You said there were two strategies, and you were 
hoping that the right one would be chosen. Would you redescribe 
what choices were before us and which one of them you might pre- 
fer yourself? 

Ms. Wiggins. Thank you. What I was saying was that we are at 
odds, the advocates, those of us in the fair housing community, we 
are at odds with the Federal agencies who are supposed to be en- 
forcing this broad act. And we both can’t be right. 

I was saying that either those of us in the fair housing commu- 
nity are right and that we should safeguard the protections, the 
full range of arsenals that are afforded to us under the act. Or the 
Federal agencies are right, and as the lack of using their authority 
chips away at the breadth of the act is okay because there are folks 
like me and the other folks on this panel who will pick up the 
slack. 

My request is that the Members of this subcommittee, in par- 
ticular, as well as other Members of Congress would use the full 
force of their authority and influence to ensure that we all have the 
ball picked up, that it is not just the people in the communities 
who have to bridge this gap, but that those agencies who have obli- 
gations and resources under the Fair Flousing Act to do everything 
they are supposed to do within the full force of their authority and 
influence to ensure that all of us who are protected under that act 
are served by their Government. 

Mr. Conyers. The Attorney General recently declined to form a 
task force that deals with parts of this subject. Does anyone want 
to make any comments about that? 

Ms. Smith? 

Ms. Smith. I have been investigating mortgage lending discrimi- 
nation since 1977. And when the subprime market came about and 
grew exponentially from 1992 to 2002, we saw the inflated apprais- 
als happening. 

I actually met with the largest company at the time who was 
selling all of the appraisals to the lender. And I said to him, do you 
understand that you are churning these inflated appraisals, that 
when an unscrupulous lender and appraiser push it into the sys- 
tem in a neighborhood, then other lenders don’t understand that it 
is just artificially increasing the value of the property and that you 
need to do a better job about this? 

And his response to me was, “I am just taking public records. So 
I am not discriminating.” And I said, “I understand you are taking 
public records, but you have some responsibility to do due diligence 
to see that those appraisals are accurate.” Then Fidelity bought 
them, and it kept the churning. 
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But I was looking at this from the 1970’s forward, because I saw 
this happening first in the African-American community. The lend- 
ers who saw the high equity that, particularly, senior citizens had 
in their homes and ways to strip that equity. And North Carolina 
passed the first anti-predatory lending law to address this. 

The Attorney General should look at not just loan origination but 
underwriting guidelines that were directed to have higher costs for 
people of color in neighborhoods. 

For example, we filed a lawsuit against United Guaranty, the 
fourth-largest mortgage insurer in the United States, in 1988 be- 
cause they have limits. If your home — I am from Toledo, Ohio, 
originally, so when I say to you that you had — and you know this, 
Congressman, because you are from Detroit. You can have beau- 
tiful homes that are under $40,000, three-bedroom frame homes 
with a garage, well-maintained homes. 

And we uncovered that the mortgage insurance companies had a 
minimum insurance amount, so that if you were putting less than 
20 percent down on your property, they were denying mortgage in- 
surance on the house, which then made the lender reject that loan, 
which made them then go to a hard-money lender to get a loan. 

Now, this was in the 1970’s. We saw it replicated in the 1980’s, 
the 1990’s, and now today, that the lenders just kind of twist how 
they are making these loans and what kind of activities they are 
going to engage in to make it a higher-priced loan in a neighbor- 
hood of color or a higher-priced loan to a senior citizen regardless 
of their race, a higher-priced loan to women. 

The Justice Department did a great job with the Long Beach 
case back in the mid-1990’s. They were first to understand with 
that case, in Decatur Federal, that there was a subprime market 
and how it was acting. 

And I think if the Attorney General would look back at those 
cases in the early 1990’s and the mid-1990’s and start looking at 
all the players in the mortgage lending market and see what their 
role was — and then we have to jump to Wall Street, because Wall 
Street paid a premium to lenders to push the exotic loans, the ad- 
justable rates, the 327s, 228s. It paid a premium. 

And the lenders told me this. You know, I didn’t make this up. 
They came to me, and they said, “Shanna, you want to criticize us 
for pushing ARMs, but they pay us more to push these loans.” 

And we all know — some of us are old enough to know that when 
the adjustable rate loans were first made, the 525s, it was for a 
niche market. It was for people who had increasing income and 
lived in neighborhoods where the property was appreciating pretty 
rapidly, so that it wasn’t a risky loan. It was made for that par- 
ticular demographic. It didn’t include me, but it included a lot of 
other people. 

But then they pushed this exotic loan into the full market and 
onto people who just didn’t know that these loans weren’t good. 
They sold it to the real estate agents, who said, “You know, you 
tell me you are qualified for a $200,000 home, but I can get you 
into a $300,000 home, and here is your payment.” 

Lenders would say and real estate agents would say to people, 
“What do you want your payment to be?”, rather than, “What can 
you really afford in the long term?” And they kept saying, “Oh, you 
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can just refinance it.” And I listened to that for a little while, be- 
cause I pay my bills on time, and I thought, “Well, yes, you could 
just refinance.” Then I realized, well, any time you buy your house, 
you know, you buy something for the house, or during that 2 years 
you might get another car, and your debt-to-income ratio has 
changed, so you can’t necessarily refinance it. 

So I think if the Attorney General would look at all the players 
in the market, from the originator all the way up to Wall Street, 
who created these loan products — I mean, there is nothing wrong 
with an ARM. It was just marketed to the demographic that it 
wasn’t intended for. And that demographic, then, is suffering. 

We are seeing middle-class White Americans now losing their 
homes left and right, but it was the African-American community 
who was first targeted. And many, many seniors who were African- 
American lost their homes years ago. 

And now we have to make sure — hold people accountable for 
what they have done to our communities and how they have 
stripped our wealth, our taxes, how it is hurting our schools. What 
is it going to do to grocery stores? What is it going to do to our 
whole economy? 

And if the Government, if the Attorney General holds somebody 
responsible, I think we can rest assured it won’t happen in the fu- 
ture. 

Mr. Conyers. Mr. Carr, you get the last word. 

Mr. Carr. I just wanted to say that the subprime market melt- 
down, I agree with Congressman Franks that it is not solely an 
issue of discrimination. It was a lot of regional economic 
downturns; there was speculation on the part of a number of home- 
buyers. But there was a lot of unfair and deceptive practice, and 
within that unfair and deceptive practice was a lot of steering of 
minority consumers. 

I would just like to reinforce one of the things that Ms. Smith 
said also, though, which is the whole system — there was unfair and 
deceptive and/or just completely irrational business practices 
throughout the whole system. 

And if you just pick one point, the credit rating agencies, if those 
agencies had not been stamping on loans that were basically 
subprime junk bonds “investment -grade” and sending them out the 
door, millions of Americans would not be losing their homes now. 
And as we look at this issue, that issue has to be one that is fo- 
cused on. 

A final thing, if I could just really quickly say I really appreciate 
the conversation, Congressman Franks, from you. It was very pow- 
erful and very moving for me. 

And I just wanted to say, one of the things that I think that we 
have to do better as a country is not necessarily focus on the past 
so much. I mean, I think the past is important to understand how 
we got here. But more important is our future. 

And the question is, where is America going to be in the 21st 
century when, in fact, the communities of color are the fastest- 
growing populations and they are the most disconnected from op- 
portunity and the ability to compete? 

And I think maybe that is an area where, if different sides of the 
aisle can, sort of, galvanize themselves around the need to really 
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understand what is the competitive landscape for America if we 
don’t succeed, then maybe we can purge a lot of the conversations 
about, well, it was this, it was that, it was that program, it was, 
you know, discrimination, it was bad Great Society, and focus on 
the fact that we have to move forward as one country and succeed. 

And then once we have built the resonance among the public to 
say, “You know what? We have to succeed,” then maybe there will 
be greater understanding of and appreciation for things like: collect 
better data. What is the harm in collecting data? If you are con- 
vinced that discrimination doesn’t exist, then why object to col- 
lecting the data so we can measure it and monitor it and then, to 
the extent that we find that it actually exists, do what you have 
encouraged us to do here in a very, I think, powerful and moving 
way, which is to end it. 

But I don’t believe that will happen unless America understands 
we are all on the same team. And we need to start acting that way 
and acknowledging it. 

Mr. Conyers. Well, Trent Franks and I are working hard within 
the Committee to rise above the natural politicization that comes 
out of the Federal legislative process. And I wanted to commend 
him. 

Mr. Franks. Thank you. And I just appreciate Mr. Carr’s com- 
ments, sir. 

Mr. Conyers. Yes, I do too. 

Now I will close the hearing with a comment to the Chairman 
of the Crime Subcommittee in Judiciary. Because I haven’t heard 
the term “predatory lending” raised since I have been in and out 
of the hearing. And I think that that requires some investigation. 

This is the Constitution Subcommittee, but it seems to me that 
there has been some predatory activity — you know, I believe in the 
system, but all these brokers, all these appraisers, all these banks, 
all these mortgage lenders, all these bundlers, all these Wall Street 
people — hey, look, I am cynically optimistic, to use the phrase, that 
somebody knew something about this besides the witnesses here 
this afternoon. 

Mr. Scott. And if the gentleman would yield, Mr. Chairman, we 
intend to inquire with the Justice Department as to whether or not 
some of the activities could have constituted fraud and misrepre- 
sentation, which contributed to the total collapse of this market. 
People have lost billions of dollars, and there appear to be mis- 
representations and fraud all up and down the line. And we will 
be inquiring with the Justice Department what they are doing 
about it. 

Mr. Conyers. Well, I will rest more comfortably in my bed to- 
night, knowing that the Chairman of the Crime Subcommittee is 
going to be looking at this. 

And this has been a very interesting conversation. I thank you 
all for your attendance. 

We are dismissed. 

[Whereupon, at 2:21 p.m., the subcommittee was adjourned.] 
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1 3 1 bis Court has j uri sdveuon ov er this matter pursuant to 42 U . S.C . $■ 361. ; 

and 28 i S.t.\ £<; 1331. 1 343, because the claims alleged herein arise under the lavvs n; 
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14 . Venue is proper it: this district under 28 UJ5.C. $ 1341(b) because 
; >cieuUants conduct business in and tire residents of the district and a substantial part o! 
the events and omissions giving rise to ike claims occurred in the district. 

F AfTlijU. BACKGROUND 
vi. The Foreclosure Crisis and Baltimore 

: . 15. Like tftsuiy cities across the country. Baltimore is facing aft unprecedented 
crisis of residctiitml mortgage torcctosurcs. Of the 44 million act ive mortgages 
throughout the country currently tracked by the Mortgage Bankers Association 

This is the 

highest rate of foreclosures in more than 35 years. Overall. nearly 450,000 properties 
tracked by the MBA were in some stage of foreclosure during the third quarter of 2.00 7. 
up 30% from the second quarter 
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■ the third quarter -hf200'7. ( hie: util o f every seventeen Tudrniage 
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icnponanl. approximately 150.000 adjustable rate loans arc resetting to higher interest 
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"ates every mnmh. h- 2uOS. ie6e hill ion in sabprsra I ruins vnij reset 5 o higher rates. As 
lilt? housing market continues to decline. many (jfdjcse adjnsnuerus will result ut 
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i 7 . The foreclosure crisis in Baltimore is especially severe. There have been 
more than 33,OOft foreclosure filings since 2000. and the Maryland Department of 
1 lousing and Community Development reported! in October 2fM)7 that the number of 
ibrednsure-rdated event? in Baltimore - notices of default, foreclosure sales, and lender 
pwuhases of foreclosed properties - increased an extraordinary five-fold from the first to 
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1 fi. foreclosures have multiple said fai-roaching inipacis on the chics in which 
the) occur, especially when they are concentrated in distressed neighborhoods that are 
already struggling with issues of economic development ami poverty, foreclosures in 
these neighborhoods, frequently tend to abandoned and vacant homes. Estimates of the 
number of vacant homes in Baltimore range from 16. 000 to 30,000, Concentrated 
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stroggUng. w dcuHrtempiciiy. 
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horho-.\b ’> b> reducing the property values of nearby homes. In Baltimore, as m 
cities around hie country, foreclosure* arc responsible for tile loss oi' hundreds oTmilhons 
••of did far, 3 ;tn >Jlc : vaiifop ChbfocPL J his. in turn, reduces the City V revenue from pros terry : 
luxes, fr aits© makes it harder for the Chy to borrow toads because the value of the 
property tax base is used to qualify for loans. 
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22 . Prior to the emergence of subprime lending, most mortgage lenders made 
dnH “'prime" loans. Prime lending offered uniform!)- priced loans u> borrowers with 
good credit. Individuals with blemished credit woe nol eligible for prime luan.>. 
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the right price, prime lending did not provide tire necessity flexibility in price or loan 
dears*: t<?-;s^^heS?vl3Qiitsw^afc-, ■ 

. 2>, To tlie.O'axly 1990s, undertyriintg 

iiilrivy’ed landers to predict 1 with improved accuracy the likelihood that a borroryer will 
blemished credit will. ^ucpessTatUrepay a loan. This gave hinders the- ability bradfilsl ihd 

records 

did ho triiesT prime staadards. Lenders found \ hat they could row accurately price i oap s 
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to fetT:’c; ffie risks presented by a particular borrower. When done responsibly. .this made 
credit avaiiabiu much mere broadly than bad been the cane with prime lending;. 

-,•24-: : -As die’.t?chht>1i%y df rislc-tsassti. i9$>6scs<> : 
■ did i'tiky'fdiH'rkvt. in ^uh^fime rtu>rtgage& Subpritne loans- aoenunied ibr on# I i)Hof 
■.ai0j:tgagbl0uca.'iK; i 6$# but within five years gm\ to 23% otTht: market. Uhtrdo.tVy- . 

• K3 trillion, 

abd $332 2003,. These suhpf inter -IbiOis iUiyc allowed millions Of borrowers; to; 

obtain mortgages, at marginally increased prices, even though their credo profiles <iu not 
auaHJ} them for lower«tft prime loans. They have opened the door to homeownership 
io many people, especially low- to moderate-income and minority consumers, who 
os net wise would Mve been denied mortgages. At the same time, subprime lending has 
created opportunities lor unscrupulous lenders lo engage iu irresponsible lending 
practices that result in loans that borrowers cannot afford This, in turn, has icd directly 
id.; defaults- anif tbfeeldsures. 

2f>;. ivUviced by the prospect ofshorHermpro fits xesul tiogiiOm c-XOibiiaut 
i^nginatjort t'seSj pointSv and related pricing schdiiieSymMiyTme^bustbib' svbprtthe 
leiafe took ad\antage of a rapidly rising real estate market to convince borrowers#.';’ 
enter into loans that they couth not a! lord. Often this Was accomplished with the help:# 
sl vfe ;nmfcli ces: ptomi se s t<i Teftoaiicci at a Taier ' 

lenders did not worry about the cansequeneespf defaitSf or foreclosure to their business 
•, because uMCednsderiihid foattswepe sold on the secondary market. 

26. As the subprime market grew, the opportunities for abusive practices grew 
v it; it Hu.w- rvu iioe.-. Ouch!: recto ;.e.u hu c eeorne rhe uulvj if prosecute!?., 
leg! s I atbfs iind xc^ukiQfe inejode the following: 

8 
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a, : r HwJiRgtop rudenl lyande rivi She iyb!i.u/sKy;ustab1e r-dte mortgages: 
(AltM,-;). suen as 2/28s and X'Zrs A fit-; (f e borrows payv a Uh\ ’'teaser rate ‘ jitti 
the Hrst two. or three years, cl t interest rate e;i. these ioarsts resets io a it el; higher 

SVeprivne ionders o fieri 

'i^jd^iSyntfc^iese foam based only on consideration ol whether the born? we, f; can 
make payments during the initial teaser rate period, without regard to the sharply 
higher payment s that will be required for the remainder of :? loan’s Htbyeur terra 
irfespomiblc lenders aguresst.ve.iy niarkef live low monthly payment that the 
borrower will pay during the leaser rate period, misleading borrowers into 
believing that they fan afford that same low monthly payment for the entire 30- 
yea*' term of the loan, or that they can refinance their loon before the teaser raw- 
period empires. 

b. failing to prudently underwrite refinance loans, vvhctv bonvwers 
substitute unaffordable mortgage loans for existing mortgages that they are well- 
suited lot and that allow them to build equity. Such refinanced loans strip much 
or even aP of that equity by charging substantia: new fees, often hiding the fad 
thaffhe’ high set tlement costs of the new loan are also feeing, imanced. Lenders; 
dial agpreskvei v oiarke* the ability of the borrower io pay off existing credit card ; 
and dihet debts % refinrme trig mislead borrowers into believing dipt fhcseiW f 
besrefit to consol ufeting. a li of their- debt into one mortgage loaff obscuring fe 

predk- tabic will aot be able to rcpay lht' iieAv 1 .‘Hie 

refajishded b>£ift$ : tircrnselyes oftdn rcfinaiieeci; sreppiiled iy vjjihvev'errutcrca^iiig' ; 
fsje^ ar?d higher. .ihiorest rales,, and with evt'i-dec-ieasing cqiiiiyt .as 'borroyvdP k-ck 
; a s'ur,c '.- 't ibredosurc. 

. : : d... . 



■ c, Allowing mortgage brokers to charge "yield spread premiums" for 

b^rmyer. 

iqpal fftss. lor andeanaet liatly afifot ct 

: ,d. FdiKag-lp underwrite loans based on traUitipittrl underwriting: 
eafeqft sueh as <kbl'r(}-fhcotnc mtio, {(>an-to-vaiue ratT(>;lkCO sc{''re, reserves, 
and vydrfc histoty. These criteria ensure {hat a borrower is obtaining a iOttn that he 
or she has the resources and assets to repay, and ignoring these criteria results, in 
many loans that bear no relation to borrowers ability 10 repay them. This allows 
the Sender to make a quick profit from the origination, but. set* the bomwer up *<>r 
ckiatyt and Idredosure. 

•?. Requiring substantial prepayment penalties that pre-vent borrowers . i 
whose credit Has improved from refinancing their subprime loan m a prime loaue 
inpayment penalties tuti only preclude hom»wers from rdmancing to a more, 
affotxlabk* loan, hilt reduce the. borrowers' equity when a subpmne lender 
com faces borrowers to needlessly refinance one .sub prime loan with anoihei. 

t Charging excess: \e points and tees that are act associated with au> 
increased benefits tor the borrower 

27? AC lona as bousiog prices continued to risc. thc dcleterkHtS efjeef xrfthese 

practices \vu? delayed and thus, hidden. When the real estate bubble burst earlier in .1007, 
ihs inevitable occurred, and foreclosure rates began their dramatic, rise. Sent £>h 
nia'xiTni^xig.yhofl-SCmi prafds und proteeted by tJte ability to soli theft loans on the 
seomtd&fy fnarket, irresponsible suhprime lenders have left countless Iwroeowiriers 
saddled with mortgage debts they oamiot afford and *k> way to save their homes in a 


deeiitw 
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The Foreclosure GHsb iit BaJtiraore Hits African- American Ncighho rlto ads 
. ih^Hardcst 

j?©.-. iGB&itiiaorccriheTti^Gi of the; fofeciosmxgcriyAis felt' mcgt aouf ilV hi 

tiiftiqrity • 'Phis is beeauseXifthe prey aieticeo f the practice of ^fcversc . 

redlining;" ■.£& used fry tkmgresJ» aucliJw; tiourls. die lemr "reverse j'etUm!Mg‘ r ix-BifSlt'» the 
practice *d urgietittg residents In certain geographic areas for credit on unfair terras due to 
' - tfe'-racj si.t^'.0lttt%.epiA^sK«)n of the area, ftj- contrast to "redlining,’' which is the 
practice of denying /’rwr credit to sped lie geographic areas because of the racist f or 
ethnic eomposiiioi! ui’lhe area, reverse redlining involves the targeting of an area for the 
marketing ofdccepdvo, predateny 0 / otherwise deleterious lending practice* because. of 
the rat-u or ethnicity of the area’s residents. This practice has repeatedly been held to 
violate the federal Fair Housing Act S(?<K *\£., Barkley ». Olympia Htrfgage On.. 2007 
\V‘i 24378 1 0 { r.DKY. Aug. 22. 2007). I lot graves v. Capital City Mortgage i '<>1 p. . 140 
F. Supp. 2d 7 (0 D.C, 2000), 

2 l >. Rev erse redlining typically flourishes in cities where two conditions- are. 
met. first, the practice uSliicts cities where minorities historically have been denied 
access >0 credi t and other banking sendees. The legacy of historic discrimination, or 
redlittuigvOfte^fe agd 

within it the knowledge or experience required It* identify loan products and lenders, 
offering products wild the most advantageous terms for which they might qualify, 
tetrad residents of undei'servcri minor!*) communities often respond favorably to hie 
‘its; oHei of credit made, without regard to the fairness of the product This makes them 
especially ytdrie?aj>letb Iri^sppRsibk subprimr ivmders: wheg instead hfip’ictervyri ting . 
wireftihy to ensure Fiat the loam they ytTer arc appropriate for their customers, engage in 
flic arise lupdoavi ending practices described in paragraph 26 above. 

U 



132 


3§v Second,’ reverse, redlining: arises ihcitlos -%&&& there: are iaeml ly .'■ 

sejrCiyned resKienua! living p'dUur.s. This means.' ilvji ihc people vs, ho ;rv most ; 

■■' to/kbasive ;*er^tig ^radices aa* geographical ly concenteited aiid ihdeit>rei • 

. 'K^ly-jargfcted^'-fead^iR*;. ' " ■ -..., 

3 i tiOtb of these conditions are present in Baltimore. First Baltimore's 
minority comtimniiiea historically have been victimised by tradhionai redlining practices. 
Through much pt'the twentieth century Ihc federal government mortgage lenders, find 
other private participant in the real estate industry acted to deny homeowncirship 
opportunities and choices 10 the City's African Americans. Ifre Secretary of the l 'nuoil 
Stales Department of Mousing and Urban Development odmitred in 1970 that the? foderel 
government had "reins icdj to provide in s ura rice in in tegnued nehh’horhoods. promptieet j 
tin: use cit* racially restrictive covenants* and engaged in other methods of redlining. 
Thompson v. U.S. H. 'Up., 34K 1\ Supp. 2d m, 466 (D. MU. 2005). I he federal 
government even published a map in 1937 tided ‘Residential Security Map tor 
Baltimore) 7 dtis'igiied rn: facilitate private redlining by- roortgaige providers. Sev. tel six 47 F 
femWri actively engaged in redlining tor decades, treating ‘‘black and [UK isw| 
^^Wfew?6l.s i»m®able and risky Garrett Anver. .■our.'/nv i Hu'i«tv..t 
Style; Tt-K R^Utnitia! Segregation Ordhiance.i nfl 91(i-f9L >, 42 Md 1,. Rev. 2S9. Ti ( ), 
322(1983), V. •: 

32 fhe preeti c and rffeets of wtdesp war redlining in Baltin a persisted fo's 
. deeadesv . Aivdpalysfa v^datai feans'-ltris I QSQs. , tong .0 *#, much ttf the. insiitotipnajr^d • 

. go vern&j eri fe? and cp fpfflrafe apparatus of discri mi nation had been dtsrnafal ed, ib usiddaat 
the more African- American residents iii a Baltimore neighborhood. £fe fewer mortgage 
jpdns and dollar's the neighborhood received. Anne B. Shiay. Mamictmwg the iJhickd 
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. fteitiJertfai J,s>idhig Patterns mtheBa/imdiv SMSA (Maryland Alliance for 

198?): f|tc swdy ajso while 7-3% -of •tpaii way; 

•Wfrfedefisijs tracts received a median* of high volume of single family mortgage hhah-Sv . 
diheii&rn<* 'fcpote 1 . 

''vy_3$.' - Second the Cu\ h highly .segregated between A iacan Americas' gM • 
whites. As the ioi lowing map shows. even though Baltimore is o-4'ih African- American 
.'land .52% ris/hite, many neighhorfiomts have $jtfucji higher ^df'pne raeial 

group or tiul oiher. For example, the African-American population exceeds 90% in East 
Ballimotv. Pimlico/ Arlinglon/Hilltop. Dorchester/'Ash burton. Southern Park Heights, 
Greater Rosemonl. Sirndtown-Winchesfcr Harlem Park., and Grenier C lovahs It exceeds 
75% in Waverfy aiui Relair Rtfiscm. At the same tune, the white population of Circa ter 
Rola»d T'hrk/Poplar. MedOeld/l ; Ia}.nptbn/Woi>dberr>\ and South Baltimore exceeds 80'%. 
aiiii tl'ie white population ufo/ross-Aduntry/Ches wulde, Mi. Wash! ngton/Coi Jspri ng. and 
/Noilh BultiinoreAhhljord/ltotiielaud excecds 70%. 
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>4- : the ioestfen of Ihr^ctosttres fethdrCity <>1- B;fefera>fe Ik consistent wife fee 
'exisfenee Of a pattern Pnd praettee.of reverse redlining by lenders providing mortgages to 
rtsSidfeiite of feeC^y A^stjoWnio die fol lo wing map, alttfeijgiiio^cfesufOs.havvf ... 
occurred hi many puns of Baltimore, they ore disproportionately concentrated in 
Bafehiore's A fecife-Amedcan ipeigbborhtHids. Neighborhoods like Greater Go vans. 
•Greater Rosemont. Madisoii/kast End. and Southern Park Heights. ail with African- 
Ajbericmi piipuiatjons ahove yO'H, arc at the center of fee foreckwurcor&ts.'.- City Aide, 
census tefes' feat fed- above 80 a /n Africar^ Afemcim account for 49% of Baltimore’s 
foreciv.sure filings, even though they account for only 37% of the City’s owner-occupied 
henjseh0Ji&:- 
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jjfv Wells Fargo is a IVJnjor Contributor - to tjjic Foreclosure Grists' in Baltimore's 
Aft'ieatt-Aatcricssn Nrighborfeoods 

35; : . We|t$ tijcilgagc' fjen.dsi's ifvSalLinrors, ft'iiiis - 

made at least 1 .1285 mortgage loans in Baltimore in each of the last three years, sviUrari. 
collective value ot over $600 million. In each of these years, it has been one of the top 
iwo mortgage tenders in the City. Wells Furgo makes loans in both litc white and 
African-American neighborhoods of Baltimore, 

36. Far from being a responsible provider of much -needed credit in minority 
communities, however. Weils Fargo is one of the leading causes of the disproportionately 
high valcoftbreclositres in Balt^ neighborhoods, its 

ihreelcaim since at least 2000 have been concentrated in Belief Edi«w, R»t Baltimore. 
? i nt ! ieWAv] i ngi on/l -li!) top* Dorchester; Ashburton. Southern Park Heights, Greater 
Rosemom. S{mduiwn-WitKhc.su*r,' , Hnrbm Park, Greater Govern and Wavcrly. and other 
neighborhoods with A irican- American populations exceeding 75%. 

.T7. Half of Wells l argo's foreclosures from 2005 to 200b were in census 
tracts that are more than 80% African-American and two-thirds were 'pi tracts ■'■that ofe 
tnytr -60% African- American,’ but only 3 5,6% were in tracts that are 20% or Jess African- 
Anterican. The figures are virtually -identical tor Wells Fargo's- foreclosures from 2000 to 
2004 with mure thin half in tracts that are more than 80% Ainc;m- American. 64% in 
tracts that, are aver 60% African-American.. and only 148% in tracts that are 30% or less 
. A firican-Americ^n,.' --W ells - Fargo- 5 Xotee Josures- during tire- firsl'half.oT3iX)?..r'cflect’a: 
siwu^pittt^fa, ■ Aiiittfct balf arc in Irtacis fhia trrc tndre than 80% Afnc-ato- Americas.;: 
A\%ii.y :Ofiiy: t T4% are mfraers-thiit are .SOfe or iess Afrieau-Arr^iichn. ' 

38,- .At the Wells Fargirbas file: largest number of forcridstires fri 

Bakimprc dt any- lender. -Gat feast 135 from. 2005 id 2006. (Only two other lenders fei ;: 
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■ m ore than. 100 •iS^tbsUres during ili is per ind. W ith at least seventy ft>reelt> sfees tldn.% 
'the first jjaJfef 2007 ,.ihe : pace of.' Wells Fargo’s foreckisure,s • s iacreasiis't Ift. adaifem, at 
least iOt Weils Fargo ioajts inlialtinioretestjUed in foreclosure fKnn 20()d !:o 2Q(>4. 'The 
number of Well;; Fargo foK^tostfffe\frmn 2000 through the first half of 300:7 is probably 
liutcG. iiigher beeaiisd Irj m any cases the foreclosure records analysed by Plamfitf d6 not 
indicate she original lender. The following map represents the concentration uf Wells? 
Cargo's foreclosures in African-American neighborhoods from 2000 through the first half 
of 2007. 


It 
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,'?9v in apfialomihaiaiV ( 0 % ttfv 
•• sigriiilcuniJ >:;greais:f ' 

.tfcarthfe !iite^00^.^.f^.r9d£^iire.^'3:lo^.)H a predotmrmtotly yVfci te neighborhood,..- 
v->¥).i.tie &2?4i>£ Walls Fargo’s loans m predominantly A friciio-Atttcriean neighborhoods 
result in foreclosure. the same is true u>r only ;l. \% of its loans in predominantly white 
neighborhoods, in other words, a Wells I- ary o fam in a predommarilh Alnean-American 
neighborhood is nearly lour times as likely to result in fowv Insure as a Wells Fargo loan 
in a nredorninauiVy white neighborhood. 

40; IdsC bvefalf foreclosure rate in Baltimore, based cm Joans from ali lenders, 
is ^5%. J llttS, Welta FafiS&’s foreclosure rate for loans in AiVican-Amcncan 
Deighborhobiis is fieariy doable the overall Ci ty average, while the ratio for '.its .loans in 
. . white iidighborKdods jsrjbss than half the average. 

E. W ells Fargo Targets Baltimore's African-American Neighborhoods for* 

Improper and Irresponsible Lending Practices 

41;. Wells Fargo’s failure to underwrite loans in minority and nndereervefi 
communities in a responsible manner has ban the subject ofpulfiicafenlion and. concern 
Jbr years For example. Its' practices ate the focus of a 2004 report from the t enter for 
Responsible Lending. The report concluded that the company's customers ‘loo. often 
face the !bs.s t4?lheip hon!e or financial ruin as a tesuir of its “predatory praetieeS:^' 

Center fb? Responsible 1 -ending, J Revimy of Weil? Fmgp is Suhp'rime Leurfihg l Apr. 
404);$. i39Xsfr«^^4fhiip:2 ; W\%n\nf^ppb^JijlcndhSg;pr^iKife‘ , ifjOO i 4 : !^ t es|Iij Fargi.4 
0404.pdf). 

42- ' Wells Fargo's patieifi oi' pmctieu o fiui I mg to iollo 

wndens’jd ting practices uyBalfimote V African- Auierkivn neigh borhoods is evident front ; 

the type of loans that result in foreclosure filings in those neighborhoods. Approximately 

2p - ; 
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70% of Wells Fargo's Bairinore loans ib.n restft in foreclosure are fixed rate loans. This 
■ Mh'eahr/teien.eaif and white neighborhoods. Tl’iTdsiabhshes 

that 'here i> no legitimate reason for the sunk diflererKx* in Well* i*atgo> foreclosurc- 
.Tiles by race 

*4.-. 1 ; alike adjustable rate loans, where tlie price may fluctuate with dumping 

market conditions. rite performance of fixed rate loans is relatively easy to predict using 
automated underwriting models and loan performance data because monthly payments do 
not vary during the life of the loan, losing these sophisticated risk assessment tools, and 
relying on traditional underwriting criteria such as FJCO scores, dcbt-to-iucome ratios, 
•ilctdivto- vaiiic* ratios, and cash reserves; any lender engaged in responsible unrienyriffog 
practices designed to identic qtialified bort^wers can predict with statistical certainty the 
likelihood of default anchor delinquency. Leaders engaged in marketing fixed rate loans 
In a fait and responsible manner should have ju> difficulty sifting mil unqualified 
bonowers- or borrovvers whose .loans would likely result in delinquency, default or 
■'.■fppeeliisiife ■ ■ 

44, Because die poiventageof fixed rate loansds so high ancithe same ill both 
iAftieun-zViJicrleaii amfw’Mte neighborltoods, Wells Largo should, if $1 properly 
underwrites, have comparable foreclosure rates in both coimnunitiev The fact that Wells 
Fargo’s underwriting, decisions result' in foreclosure nearly four rimes as often with 
respect to Africmi-Arnericap than white neighborhoods means that it is mi foi.hnvtn.ii fair 
or fespofteiHd ghtelicds with ciji^£iQKCiS^F^., s : 

iehifeig practices described in paragraph 2h ubevytk Ijftoft : 
tnaiib r:i and beitdft aad as, explained below, Wells Fargo engages: i ri these and 



|uyi£&kies When making loans- to African Aniericnns aiid ill A 
;JSf4i2®»^'ineacart-»e*^t>t)rho(xls- This partem yt : practice .of targeted actn v ities.BdIv% 
explains the Uisp;u>Jic ra'e.s of foreclosure. 

16. A closer look ai the cliaruoteristies ot the loans made by Wells Fargo u: 
Baltimore 4enu>i> siratds that it is engaged in a pattern or practice of’ rover sc redlining wnh 
respect to the City's African-American neighborhoods. As described ?n sections H i 
lb rough U.(* htflovv. examination of Wells Fargo's loans indicates it is engaged in unfair 
and discriminatory practtcesinBaitiintirc's AlHcan- American nGi:ghbnrh:oodsiha;lHAT 

•ft# ‘effect ''• ., 

taiifipf afford shttrt^enn.'profrt • wtthrhJf 'rssgap^ io the 

borrow' cfs !\-st interest, the borrower’s ability to repay, or the financial health of 
under served nimority neighborhoods. This targeted pattern or practice has resulted in the 
dfepri)poitioi.)«tdy high rate of foreclosures found in Baltimore's Afrioar.-American 
:i^hh<n%dds, 

1. Publicly Available Home Mortgage Disclosure Act Data Shows that 
Wells Fargo’s High-Cost Loans are Disproportionately Located in 
: African-American Neighborhoods iii Baltimore 

' 41 ; fubiiciy available data reported by Weils Fargo to federal regulator* 
pitrs-aant to the Home Mortgage Disclosure Act shows that in 2006. Wells Fargo made 
h%h-cost Icarijs. (L e . loans With an interest rate that was at teas! three percent tige: points 
fihove a ftaerdiy-establkhcd beriehmrK} to 65“;.. of its African- American numedgo 
.•VtesfiSftt£&- :« Qdftitadi^v btil only to 1.5% of if s white customers In Baltimore'.' lii 
the respective rate:; were 54% and 14%. ii> ?%>;. ;he s espeelive rales were 3 i% and 10.%.. 
fbe properiien < 1 reliuance ioaus that : -u high cvm is c-ncoijih. pronounced. hi 2o0A 
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2Q#Si m a Wells Fargo: refinance loan to an African- American borrower w in 2.5 
tifries ifufre j&eljHo her high cost than, a refiflaiiceLoan fasti vi-lxitfrbomwer. - 

-\ii. '! he maps dial follow show the geographic distribution <4 high-cost leans 

if. African -American and white neighborhoods ui Baltimore, “fhese maps demonstrate 
that Wells Fargo’s high-cost loans are disproportionately located in Baltimore's Asricun- 
Amertcan neighborhoods, including, among others, Siindtown- Winchester Harlem Park. 
Cljfrcm/Driitcl Heights. DoixhestefrAs bburto n. and Madisop,/B;»st Bod, 
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Dorchester/ Ashburton 


CliRon-Berea 


Madison-liast End 


Greater Rose wont 


llpton l>niid Heights 
Sandtown- 

Winchester/ Harlem Park 


South Baltimore 


Well* » jrgo High Cost Refinance Loon 
OrldBWIWKK 2004 7006 


High Rato S|Mi .<d. Ovor 300 bp 



Indicates Majority 
African-American 
Neighborhood 


Indicates Majority 
White Neighborhood 


25 
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.... T!ie : ^^.t^illugh-sJost 

. : ar# a : to& heavily "conia^lfsted in Bahimbheisf nei^iMfe&h; is: - 

cons-nuent ' ah ;itc piac'.iee ■ 4' rcvcr>e red lining tmd. upon hiformulkm and delict iw: 
eontuh uteri sitinUkamly lo (he disproportionately high rale o? ioax-Josure* in Uasimioie'.s 
A lHatiw America® communities Within the subset of high-cost loans, however, the flic! 
that a disproportionately large percentage of Wells Fargo’s high-cost leans in African- 
i American neighborhoods are refinance loans is particularly significant, {or it is both 
consistent with and indicative of a deceptive and predatory sabprime practice that. 
inV&l've^ borrowers who tocady have tons 10 refinance at 

excessive cos; with little benefit. This increase the likelihood of foreclosure md. upon 
information anti belief, has contributed to the disproportionately high rate of three Insures 
in Baltimore's .African- American trirorn unities. 

2 . Wells Fargo*? Pricing Sheets Show (hat it Targets Homes that are 
More Likely lo he Located in African- American Neighborhoods lor 
Interest Rate Increases, and Lower* Rales for Home* that arc 
Disproportionately Located in White Neighborhoods 

50. Otic reason that residents of Baltimore's African-American neighborhoods 
arc more likely* to pay higher prices for Wells Forgo loans than residents o( Baitiinotws 
while neighborhoods is the discriminatory pricing found. on iis pricing sheets. As set 
forth explicit!} on the Weils Fat go Home Mortgage 2005 pricing sheet, attached as 
Aflacltoqht A, Wells Fargo requires a 50 basis point in crea se in the loan rate for foanS of 
$75,000 nr fuss, a 17.5 basis point d ecreas e for loan:; of SI 5 0,000 to $44)0.000. ami- a 25 
bdSi s point dgqrcasa .to ] oaasi lathee. ilian §4dfjTJ0(L This .mcausitef a.toririwef with . a : 
$75,000 thirty-year fixed r-attf loan who qualifies for an J$% interest rate instead receives 
an 8.5% interest. rate, which costs an extra SV,493 over the life of the loan. An equally 

rtred.itw6.cihy borrower villi. a. S 1, 50*000. loan rec£h'ex*i 7*8.7 5% interest, rate, which costs 
-26 = • 
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S-i 608 its*, ‘b >it at. a'"! man /v sinnl.u !v qualified rurvn«Ci \\n \ SniibV' rum would 
receive . 1 7.75% int-drcst rate, which costs $24,987 less titan an 8% hum. 

5L 'these pricing rules have a clear and foreseeable disproportionate adverse 
impact on African-American, borrowers. As demonstrated by the maps that follow, loans 
originated by Wells f orgo in Baltimore from 2004 through 2006 in lire amount of 
S 7 5.000 and less were nearly twice as likely to be m census tracts where tbs population is 
predominantly African-American than :o tracts where tire population is predominantly 
white. By contrast loans originated by Wells Fargo in Baltimore of more than $150,000 
were heajtj iix . times its likely to be in tracts that are predominaxiOy whtte ihan m frarls 
thaiare 



148 


North 



Baltimore Guilford 'Homeland 
Greater Roland Park. 1 Poplar \ 

Ml. Washington' Coldspring \ \ 


Wavcrly 


C ross-Cuuntry /Cheswolde 


Med field' 
I lampdcn 


Betair hdison 


Pimlico. 1 Arlington'! lilltop 


Southern Park I (eights 


Dorehestcr/Ashburton 


Greater Rosemont 


Upton Druid Heights 
Sandtovvn- 

Wtnchcstcr/llarkm Park 


South Baltimore 


(lifion-Bcrea 
Madison/tasi l-.nd 


I PiircNat* and IMuuniu 
Lom« o> $75,000 or Ini 7004 200* 


- Purchaaa or Rafoianc* Loan $75,000 or Lni 



Indicates Majority 
African- American 
Neighborhood 

Indicates Majority 
White Neighborhood 


28 
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North 



Baltimore Guil lord Homeland 
Greater Roland ParkPoplur \ 

Ml. Washington C'oldspring \ \ 


Waverly 


Cross-Country Chcswoldc 


Med field 
I lampden/ 


Greater Go vans 


Pimlico Arlington Hilltop 


Southern Park Heights 


Dorchester Ashburton 


Greater Rosenmnt 


Upton'Druid Heights 
Sandtown- 

Winchcstcr Harlem Park 


South Baltimore 


OnglnolMl Pvirch-isc or Kotln-mca Loans 


Porewit of Owner Occupied Hooting Units 
than Are Alncan American 200S 


20% or Less 


20 . 1 % - 40 % 
40 . 1 % 60 *, 




Indicates Majority 
African-American 
Neighborhood 

Indicates Majority 
White Neighborhood 


29 
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52. Upon mformatibh afccf beUdl the discriminatory pricing reflected in Wells 
: -Fargo ’ti pricing sheetsjsb-ortsisteiii wiili unfair practices associated With- reverse fedlaVutg . 
• arid to. the d ispropo rtiOtjately !afgc rmmber of foretH.vSures 

i<’und i« Baltimore's AlVkaiwVncrrean, communities. 

.v In' i-siigfliiop of Wells Fargo’s Pricing 1’racticc* in Philadelphia 
Farther Demonstrates the Company i> Targeting the African- 
American Comronnih for Infair and Improper Lending Practices 

I>i scri/ninutary f irieinu obseived in Wells Fargo**; loan data in Baltisnov'e 

0nsistant : Aviih'i5.iKiings drawn from dam obtained in litigation brought against Wells 

PargO in Philadelphia. An expert report in a pending lawsuit based on Wells Targets 

Philadelphia loans couc tuck'd tliat “African American borrowers, and borrowers; residing 

m African American neighborhoods the., census- tracts), pay more Shan comparable bofe- 

African Americans and residents of communities in which While people predominate.;' 

Ajr.f, of t Cjoklstcm, Waiter, fc.ftejfet &6ij$'$ank;?}A. No.; : t)5-cv>i>bb«-(fc.D. Pa. ,luty 20;. 

" 2(Xfe : at % 7 {)>oclet No. 24, Attach. 1). 

54. Upon imbnnation and belief Weils -Fargo’s pricing practiccs m 
Philadelphia cc-c consistent with iis practices .in. Baltimore, and provide further evidence 
tliai the coinpany is engaged in a pattern or practice oFunfatr lending that -contributes- 
signiliKm-iy to the disproportionately high rate of foreclosure found in Baltimore's 
Afficar)- Ambfi^rtnedghborhiJods. 

4, Wells Fargo Underwrites Adjustable Rale Loans in Baltimore's 

African- America h Ncigtiborhoods That Borrowers Cannot Afford 

... 55,, -'•-.Wells Fargo frequently originates. or until earlier in 2(M>?eiktlnafcdf.. , 
‘-2r28T : ;rud adjustable taco mortgages to borrowers fromr^e46wbiit{y.Afe?eiinr 
American neighborhoods in Baltimore. Thirty percent of Wells Fargo’ s foreclosures 

- A0 : --' 
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fiv.f. 200C* tr. 2UV t n»ohci; <as^h Awis. 1 'Tev- pro:vri\ siiius'-wuncTj siri-h k.vn:< arc 

destined to Tail. ' 

56. Ippji iifiKTOatio: and belie! Wei’s far^o does col properly underwrite 
UH’se frums witeti made la African \m< rieans am in \fri can- American neighborhoods 
Wells Fargo docs not adequate!)' consider the borrowers' ability to repay these Joans;; :; 
especial!) alter the teaser rate expires and the interest rate increases. The fact that these 
loans would result in delinquency, default and foreclosure for many borrowers was. or 
should have been, clearly foreseeable, to Wells Fargo at the time the loans were made 
5 7v.:; arid ; '‘3/2?" adjust able rate mortgages in the manner 

described above is cdnyisteni with the practice of reverse redlining, has subjected 
African-American borrowers to unfair and deceptive loan terms, and has cout'Hbtiied. 
i sigr;i:0<&intiy fo- tbc? : oir_ fosPeclpSuit? - fo'und m Bstftimorc'y A tlrican- American 

nq|^bbi>rtod»'h 

•5, Tlie Caps oo Wells Fargo’s Adjustable Rate Loans are Higher in 
African- American Neighborhoods 

5i, Uposi mformatioij arid belief Wells F'»go\h^<lis^^tio)iyfo;apply. diijetfini 
capson adjustable rate Joans. The cap is the maximum rate that a borrower can be 
charged during utoiTfe of an adjustable rate loan. 

■5% ■ T^&Verage cap on a Wells Fargo adjustable rule loon that vyatf stfajecTte 
foreclosure in 2005 or 200b in predominantly A fricau- American lie; gKburhoodv was 
1 4. 1 1 he Cap on such loans, in predominantly while neighborhoods was only 11.0 PA 

SO;. . .. l : heAliip ; a(l rv observed iu caps imposed on adjustable rate loaits in 
. vglfttd' 

ucighberhoods turner demonstrates Uiai AV’eli Forgo i s engaged iiv a pattern or praedee of 



cmiiribtites sig3.ti:(i.caiit1:y'iii thtdiigh rate of foreclosure i;i these iietehboriunxte; 

<?. Wells Fargo’s Loans iu A fricau- American Neighborhood* Result in 
4!spccb*liy?Quic.k Foreclosures 

•:, A 'comparison of the lime front origination £<* foivdosure of Weils Liirood 

•loans in Baltimore shows -a marked disparity with respect to the -speed with which loans 
hi: : A$ne|ti v»Amsricah an# white aclj^bof hoods move into tetec tostere. In A Mcahh 
. ARkriCdii neighborhoads, the average time to foreclosure 15 2.06 years;- fn white . 
neighborhoods it is 2.45 years, or 19% longer. 

62. ! his disparity in time to foreclosure is further evidence that Wells Fargo is 

eugaged in lending practices consistent wittvrevcrsetcfdlinitig. \As.wtk‘aj?f$ifce< ■ 
practices identified Ail paragraphs 47- 60 above, and like the abusive practices idem sited in 
paragraph 26 Above, ilte disparity in uni e to ibrcdosUre dmionstraies that Wells |%ga is" 
.-•.yijgdgeti.tft •itr«^iop^i-W-e deddrsyritiag-m African-Amertcaft camiiumities Oral does not 
serve the. best 1 m ei'cstyof bourowe rs. If Wells Fargo were applying the same 
t.mrierwritmg practices in Baltimore's, African- American and white Jivighhorhoocls. there 
" WbriM pot be a significant difference in time 10 foreclosure. Were Wells Fargo 
iiiKteroriiiug boifowere inbbtb comrmmiJks with eqiLrii carc and attention ’C! proper 
itnddAvriting practices; botTowd-s ip: AfricPp^Amerie^ 

•^ehiselVe&.hifmaKejajhfrtfMlts signifibarttly sooner during' the lifeoftlidr 
bQJTO-wws in white. cwmmu»:itie,s, 7dte faster ftiiie {Afbtwlo^ayiti^^etm-AlPfe^teah 
neighborhoods is consistent with undenvriiing practices in the Atrican-Americari 
cforipnmiiiyfobaf with determining a borrower s ability tei pay mid 

. tjAAlifteatibps for thy totei thatj ihey tire i ri. ftjax'i 2 riteing' s|iori>terip profit t. 
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My riiis: differepec In lime to foreclosure is especially importhnfftcimiase 

:!biw braves occur more quickly in. Baltimore than m neighboring jtiristUctions. For a!) 

' k-tidcfts,. ihe average tjrriebffo'rfi. loan' origination to foreclosure in Baltimore- rs i three yd* ?r». 
while ill Pluiadeiphiit jj is tVdrhkars imd in New Castle County, Delaware ( which 
includes Wilmington) it i.« 4.3 years. This means that the injuries that result front 
foreclosures :n Baltimore .ire compounded. and therefore grow, at a faster pace. 

I VICKY TO BALTIMORE t AtSEI) BY 
WEU.b F VKGO S BlSlKlMtN AtTON IN MORTGAGE ITAhlSC 

54. V,'ei.ls Fargo has engaged in a pattern or practice of reverse redlining that 

has resulted in ft disproportionately high rate of foreclosure on Joans to African 

Americans and in Baltimore’s majority African-American neighborhoods. Wells Fargo 

continues to engage h< this disc rmiiii&tory pattern or practice whit similar and continuing' 

delewrious cdhScquences for Btilttmore ' s A fr ican-Arn mean neighborhoods 

<>S.. 'rite liorectosures caused by t>e tendams' d i se n minatory letidiug. practices 

are paruesriafiy injurious because they are concentrated in distressed and transitional 

fieighboiiicH'»ds, its .reflected oft the folio wing .map. These ritnghboriaPods 'hicjncl«j, amopg. 

others, Greater Rosernont, Upton/Druid Heights, Cliiton-Berea, and Mad ismt/Easi Kml, 

•all with African- American populations over 90%. These neighborhoods have high 

vaeaac.y rates,: low rates of owner occupancy, substantial housing code violations. and 

low propero. values. These characteristics make these neighborhoods trios! vulnerable to 

the d dCterimis .e llesAs fiffbroclostrres . 


• 33 : ■' 
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North 

Baltimorc/GuilforM lomeland 




Clilton-llcrca 
Madison’ tost F.nd 


Wall* Saiga Fo**<k»uiea 11 2000 • VJ0 2007 
* Protwrly at FaKhmin 
BallHTHVP M.«kri IMh Analytic 20M 
CampaMIvi 



Indicates Majoritv 
African-American 
Neighborhood 


Tranuiranal 

OHImwiI 

DHtmud 

Ommom Multi* anofy 
Oitri CRy MuRtf amity 
NwiRnMinlul 


Indicates Majority 
White Neighborhood 


34 
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W). The foreclosures caused by Deie«d<!sns' Jhcrirninatery reverse redlining 
praetteesiiave eaiistjdf laird: ebhti due- id cause, multiple types of injuries id iBtdtitfioi'e, 
including: 

a. A Mjyiilicant decline or die value of nearby homes, resulting. in a 
decrease in property tax revenue: 

b An increase in the number ofahandoned and vacant homes: 

c. An increase in criminal and gang activity as abandoned and i aeant 

homes become centers for squatting, drug use., drug distribution, prostitution, md 
fife iai.itW&il activities; 

4. Increased expenditures for police and (ire protection; 

ii,: Increased expenditures to secure abandoned and vacant homes; 

f‘. Additional expenditures to acquire and rehabilitate vacant 
properties: and ' 

B- .. Additional expend awes lor administrative, legal, and social 
.services, 

67... .Damages suffered by the City oTlialiimore as a result of Wells largo's 
force {os'ures are fully capable of empirical -quantification. Recent studies demonstrate 
that the precise financi al impacts of the -different \y pcs of injuncs caused by foreclosure?: 
are qucittifiablo, A .study pubiislied by tlie Fitmvie Mae F'cVtm(fiutc,ii. tLsmB t7lvieag(> as arr 
^example. detenniuC'.f that each Foreclosure is responsible for an average dccJinouf' " 

value of each single- fauufv home within a. quarter of a; mile,..: 

£),. Injinergiuciy Smith, The External < Prt^tpEoreclomt'ez Tfui.ifii.pavt of- 
Eotyfe-EotHily Mortgage ■■ Foreclosures, on Property Values. 1 .7 Housing. Policy Debate. 57 
pwotijf " ; : '- 

: "f35- *• 
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Oiiiiic sludi ©s, ifc&et focused on the ioipaet 

.- for example, fbuncl tba*. 
each. lioihe wribin i;50 teel ofiaj abandoned home deeitned ra value by an average of 
$7, <>27, homes within 150 to 209 feet declined in value by $6,8Kh and homes vvithip: :36() 
to 449. ibei. declined in .value by $3,5.42. Anne 8. Shiny & Gordon Whitman.- Rywarcir 
for Democracy: i. inking C y»f mimin' Organizing and Research to Ummtge Hugh! f pifcy, 
at. 2ft (2004), 

; lie costs of increased municipal services that are necexsaiy .because (jf 
Ihredosurcs have also been analysed empirically. A study commissioned by the 
l-iotncowncfship Preservation foundation isolated iwefttyrsix types .of costs inc urred by 
nficcn gov^ernrvieivldj&ncies intosponseto Idredosuresin Chicago. See \V. Apga,', M 
Duda &. R. Gorey, The Municipal Com of Foreclosure* f A Chicago (. ’use Study < Feb.27. 
2(>05;ai^24--26tavaiiaWc!ilhlt(r.y/:WAnv.nw.ofp:AKi.work'leighter\vOrfc.sProgs/ 
f.‘reclosurcs()kth(>n57doViUTictits/20()5 Apgar'DudaStudy-ri!llVersion.pdOi lifted 
anaty?,cd thc <u'VKitinc of eaeheost based op di ITci'Cht tbreeiosury scenarios, such as 
whether the home is left vacant, whether and to what degree criminal activity eristics, and 
whether the home must be demolished, lie study found that die total cost* Tan as High as 
X 3 4. \ 99 per feetfesiee-i '• 

70. Xhe : iatTiuges and eo.stslo Baltimore of Ibc three io.sutcs caused by 
Defendants' di$c«mihafofy lending p radices, including bui not limited &* those described 
abovtxsire iniiic tyiiiS tjlhiulhbhsofdohiirs. 

71'. .-■; : peteddante*. actions set forth: herein constitute a paUemiot practice, c f 
discriminatory lending anti a continuing violation of federal law. l Unless enjoined, Wells 
"'fargo %i S. edrituiudyh emgage- in.the/uaihvvih 1 pattern or pfa ctice 4 w¥cri/b'ed : a'bo 5 ; fe 


M 
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71 Baltimore has been, tint! eorttinw? to be. fideejselv?' affeefed b> acts 
polu'ii.'.s. and practices of Defendants, their employees, and ’or their agents. 

.73..' . Ilf e .extent of Ba Ititridre' s injuries wul increase unless lute) tsntU Weils 
Fargo cCiij;estc> discriminate against Afri can Americans and borrowers in majority 
Aliitsah-ArtterieaTi hetglibdfKodds!/ 

74. ■ .De^e^c{an^$' , unlawful actions described above were, and are, ipienuo rial 

and wiiltut. a«dA>r Slave been, and are. implemented with callous and reckless disregard 
for Baltimore's federally protected rights. 

fAl-SK OF ACT ION 

(Federal Fair Housing Act) 

IS. Plaintiff repeats and incorporates by refejvnee all allegations contained in 
Paragraphs 1 through 74 as if fully set forth herein. 

7b, .Defendants* acts, policies, and practices constitute reverse redlining arid, 
;;yioi : ate;thef'atr Housing Act. as amended, 42 U.S.C. $§ 3604 and 3605, 

(a) Defendants acts, policies, and practices haw made and continue 
?o make housing unavailable on the basts of race and/or color, m violation of 42 
U.S.C. $ 3(W4(a): 

(h) Defendants' acts, policies, and practices have provided and 
continue to provide different icons, conditions, ant! privileges of safe ofhoeshig. 
its vvdi as different sendees and facilities in connection therewith, on the basis of 
race, and/or color, in violation of 42 U.S.C $ 3604(b); 

(e) Defendants' published policies and statements have expressed and 
continue to express a preference on the basis of race and/or color, in violation nf 
42 , U.S.C- : § i6()4(cj- and 

" ’ *77 ' 
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fdj fVfhmirmts’ acts, policies. and practices have provided and 
continue *o provide ditlenjm terms, oondoons and privileges on the basis, of race 
autlAjt color in connection with the making of residential real estate- related 
transact iti violation of 42 l.I.S.C. § 06 05. 

.DE MAND FOR JtRV TRIAL 

77. Pursuant io Fed. R. Civ. | J . 3Sib;. Plaintiff demands a trial by jury on. all 
issues triable as of right. 

PRAYER FORRKIJEF 

\Vj !HKT* Ff )RK. PI: tin tiff respect fully prays that the Court graft it the following 

reSicf: 

( 1 ) enter a declaratory judgment that (be foregoing acts, policies, ami practices 

of Defondtutts violate d 2 U.S.C. |§ 3604 and 3605; 

■. ’(2); enter a permanent injunction enjoining Defendants and their director^ ; 

officers, agents and employees front continuing to publish, implement, and enforce the 
Mega!, discriminatory conduct described herein and directing Defendants and their 
directors, officers, agents and employees to take all affirmative steps necessary to remedy 
the effects of the illegal, discriminatory conduct described herein and to prevent 
additional instances of .such conduct or similar conduct from occurring in the future: 

0 } mvtifd compensatory damages to PiatnlifTin an amount to be dote mimed 
by tise jury ;.‘hal woul4;f*diyd.dpipeinsate Plaintiff foi: its injuries causeriby.fhdr^ondacf;dlA 
■; Ddfcri'd aufs : y!i5:go4ricrdifr; 

(4t: aiyatd puJittiye'daMj^eS.lb Plaudit?; it) aw amdtrntfd ^fee/deteiiiiiincdby: the 
. jtiry that would, punish DefcRdaifts tor the willful. wanton and reckless ddiiddcttdfegdd 
herebidnsitliai yv.buiddfiecriVety detor sirnjlatciihduefin the iutoirii; 

.V3&‘ 
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j'5) 

: U,S,tD. .§'36! 
(# 


awatt! reasonable attorneys’ fees and costs £ursuafiifb |2: 

bidet' SvtcH: oilier reliel'asth isCoturt dee ms jtisrafitrecjuiiaLii'e. 


January S. 2*)0S 


Jo£h P, Reiman, • . •.. - 

MP FcU. Bar No, 114*2 


Bradley H. Blower 

MD Fed Bar Hb, 07641 
Glenn Schlidus 

Feruling Admission Pro Ear Pice 
RIILMaN & DANE, Pf.l.C 
1 225 1 9 :h Street NW. Suite 600 
Washington. DC 20036 
(202) 728-188S 
<202) *>2S-0S4S (fox) 
j rclniaii@relm iui.1 avv . coin 
'bbk)wer^i)rdmanla\v.com 
gscWacniSicMClmania.vv.com 


Special Assistant City Solicitors aiiil 
Aiiomeysjbr Pluiniiff 

George Ntlson, City Solicitor. MD Fed. Bar No. 01 123 
Suzanne Sangree, Chief Solicitor, M D Fed. Bar No. 26130 
City Hall 

100 N Holliday Street 
Baltimore. Maryland 2 1 202 
■(410)396-3297 
<*♦ 10) 650-4027 (fax.) 

G corgi: .Nilsor sif/.bal t unerecity.gov 
Sa-4tme.Sat!grccdy 'baltunorccity.gov 

. AaoeHeyi Jbr Plaintiff . 


5.9.V. 
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MORTGAGE LENDING TO MINORITIES: WHERE’S THE BIAS? 
wmmm\ ;e, dm am* & i umowm* 

■ ■ TMs.fiaperexGmines m&rigsgetmdingmd ^0ne!&dmth.m studies bused m d atm 
created bp ike Bom ft Fed &kmM he detmM emmimtim of them 

dam indkmes $fm$ irregularities in these daw, when combined with the most mm- 
•• m&k^- yesedrikiitmik&M& 0 , ®§pmr. W : k&mii&sedipimip^ msedrcktmwdM 
n finding of discrimination ag&tmt minority appHtrmts, When the mosi severe data 
■;■ dMmee ... idbm 0 wf #, i^^heslMrdf: dkh^ 0 mdiiofi 
^mder^ifngsM^Mrds^jnoF-F 
gage. fenderM may: ham tke mMmded ■&f.im&mming defimMf&rtke. 

" **bd&0d$&ri0 ^ these polmes. (JEL i J7 S . G2S) 


■j, INTRODUCTION 

Anyone who - lass seen- “It?* a Wonderful 
Lius'" 6 - tinders lands the emotional association 
of home ownership and the American Dream. 


■■■ *.We. would laWio-.tltwikttie: cdiioraof j^rewsw/c fa* 
■■.gafiryfisriWsif gssidartee, although jail etroniR our respon* 
aiMstjf. 

Day; Associate fr&fmm of Bnmm, S«to$l of Mupg** 
ntt«^ : UaiVBfsiw. ©ffefosfiA'Dafli!®, a^flrdk^;- Trit* 

mm E*vf:wi:MIas,«du 

Ikbemiisi imfisssoj of Es&nwas School of fcf«na®s~ 
rowii, Utoivariliy «f Tn*c at DaHas, Rldiarslaoo, Te*. 
ptsong m~2W% tm 

E-mail lielK>Wiit#«f4kifets.:cdw 

I, C#ss0f®s*. &\19$&titaiMtad'tfo Moiste 
Disclosure A#f pMIMsJ, ffi^nirisig its t^set «e#i» 
dttaHt.ijbr «vf PT:iparf|ag^:. lata ®pplfeati§» (for (ley m~ 

cepwed, irtctpdiftg the lean de4tSis5n a the sft&Mse, Sec 

m4 am oftfospplfeiiil, ?tt«i£ dits 

livt iMteairi! tfoi toftEi fk* ssr- . 

His; atiiftorsty.pMipB- i« femes® ita 

:**§ . folk: feife 

ctiidfr.; that foarijgige' ffMcfg.'wifelfoM spirts! these 

itpnifc- 

.. "2L--.As-.aa *xsmpte &e« Hie Wall Street Jetirml fw F*b- 
• mi$ >y 6 ' ) 996 for 9 $et of ankle* and fiiaalysesof HMD* 

•.Ma." ' 

j, Fs5rs*.sm^}e, ap4yka?it^ frownhc Federal -Iksove 
Bmte.-or -awkni | IW3J. titiiA* M 

mortgage le&4i»g is rarely seen today* Discriimfitfton Is 
mote lifol# m he subtle, reflected Is iwt failure to m#tko. 
tern products 10 poiimtM rosrwity customers and the fail- 
vrti.'of ifocteff'# ^ ■ tna.lt 1 ;: aiKl 

elfenfe. 3»3ssertty fKSMps, tiidinentloflai &§£HWtMio« m»y 
he observed when * lendcF^ uRderwrilirig polkies c«ssjb 
srfeiirary -csr outdated erileria the* effeodvefy dis^atlify 
rotoy srbss or l»wer*i scorns wiority a^Ucanls.'" 

.. . -.4,;. This J$'::b 04 ;IO’: -IW :fottlionM ; .foad.y$Cf : 
MM'DAtfe® ine fepwsilile, Fw.OEgm^Oi Lee^& dtsser*-- 
iatlsr! e.sa?j5ifted wif^i.|tfc dasjjosilfftns fw mtehei Issfr:- 
jjfc« ef white *rtd rfifreority owaed baikg before eoiKludltig 
Ifof Acre was «o evidfifflce of ^ssortiwnffitlon by withe* 
owned bails. 


EcoTitaniii. teqisisy 

tmumyismy 

Vbl. XXXVI, Jainary 199$* 3h2® 


la ccnimst to, -*li# flexible and: '.good hearted 
George Bailey, whose bank is willing to look 
•atm person’s c karat ler :Wbet|:: assessing credit 
wsrdiiiiess, Mr, Poller, the jftoVft^s 
and lajfcenows coimnereial banker, is unwill- 
ing 10 pant m&itgages to worthy 'but poor ap* 
pliiiifi: from the wrong aide of town. This 
yfowltt; iankfimr^re ■ -Mekihlie*;;ihieifcaltlye, 
attil' |:tt&0:spi table : to ;e eirtai ji. groups ■ of 
cnafoniefo.;iin:;t|ifii^ ;i|ifonie|ttg.;iof ' horrte inbrb- 
gages Is a Jmi ; Hollywb#d .crettlon* how- 
ever, Similar stories- have been told in many 
■newspapers across the country, panicalarly 
since the government started to report data 
collected tmdef the Home Mortgage Disclo- 
sure Act {HMD A) in 1990. 1 * 

The HMDA data allow a comparison of 
mortgage denial ates iy race, These compari 
isons inevitably revgaj that minorities |dc- 
fiuedf ss- Blacks ind, ffispanicf) ■ tie, denied.- 
mortgages for more frequently than are white 
mppilcanfe 3 Thi& has again led to the specter 
of mortgages being denied to worthy appli- 
cants* hut this time the bankers ate not 

accused of coitsciousiy pr set icing racial. di.&- 
crimination, they are often accused of “hi# 
den” or rt Bnccu5scions ,s discrimination. 3 

ilnfortaitsteiiyi the HMD, A data contain lit- 
tle infinmttdon that might help control for the 
economic characteristics of mortgage appli- 
cants, making It extremdy difficult to eofidnet 
megnisgful analyses^ .This has not proven, t© 


ABBREVIATIONS 

HMDA: Home Mcflgsge EMbcIossw Act 
WTBMi MunneB, Tooieli, Biowm, and MiEmzmy 


©Western Efiwajfflie Assftciatiait ImteruaUcnkl i 
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be a deterrent, however, to numerous news 
and community organizations shat have used 
she data for their analyse* 5 The yearly com- 
parisons of mortgage rejection rates using the 
HMDA data are generally very superficial, 
with little if any attempt to control for char- 
acteristics of loan applicants that should be 
relevant fiat mortgage dispositions. Examina- 
tion of average rejection rates for demo- 
graphic groups of loan applicants, for exam- 
ple, cannot provide a basis for reaching con- 
clusions regarding discriminatory practices, 
since different groups can and do have very 
dif'ett.-'t ccs ttomic characteristics s>.ch ir- 
come, wealth, credit histories, and so forth. In 
such cases, differential rejection rates might 
represent a perfectly rational and nondiscrim- 
inatory response by lenders to the differential 
risk and credit capacity evidenced by borrow- 
ers. 

This bns.it! factory state of affairs was ap- 
parent!? altered when tbs Federal Reserve 
Bank of Boston conducted a survey of banks 
in the Boston vicinity in an attempt to aug- 
ment the HMDA data with addition.*! tafor- 
mstion relevant to mortgage lending deci- 
sions, The stated purpose of creating this new 
data set was specifically to allow serious re- 
search:'-;. to control for various economic 
characteristics not available in the original 
HMDA data . We shall refer to this augmented 
data set as the ‘Ted-extended” HMDA data 
throughout the paper. 

Based on their analysis of this data set, 
Munncll, Too tell, Browne and McKneaney 
(MTBM [1996]) concluded diet race was a 
significant factor fa explaining she tendency 
.for minority applications to be rejected more 
frequently than white applicants. A 1092 re- 
port by the saute authors (MBMTj that was a 
precursor to the 1996 publication received a 
great deal of publicity, and has had a major 
impact on policy. 

As a result, banks have become the focus 
of increasing regulatory oversight Several 
mergers between banks have been jeopardized 
because of futan.t impropriety in then feir- 
lending activities s Additionally, some bask!, 
have failed soundness evaluations based on 

5. Sm for example Young [t»7). 

Sr A merge? proposed bj Stonrai! fesak was dlsft!* 
lowed ty (he Fed' bezmst of its mortgage lending record 
to ffiiSftoriiSifefc $m Becen ' J I W3] t . 


their minority lending records/ The recent 
adoption of "flexible* aiiiSerwntiiig standards » 
permitting bankers to gram loans m. minority 
cws-toroe'K wfio would: have failed io .receive; a 
mortgage tinder the old standards, eau he 
viewed as a response to this negative public- 
ity, Thb may he, at least m part, responsible 
for recent increases in defaults;® Government 
agencies are apparently encouraging a weak- 
. eiitfig of lending standards through the quid 
pro qtrO Of mOre favorable decisions on bank 
mergers for banks with aggressive lending 
policies to minorities/ 

; Ia;;this ■paper ' we " leexaMme . fci ' Isssife;^ af ' 
mortgage dlscflmitiaticn using the HMDA 
. datassd ibe;. ; Bbsion : ;^ i. : epttep?ip^:. We.-lave. 
discovered that the Boston Fed extensions to 
tlie: dsttL a^e'vpiagued; mtii/Mboiiisstfeaoleiii; 
itMkiig: h|g|ly ■ suspectaa^iotiolasiotis^la^ed; 

•SlisfeisMi -Ml illtO tWO: VAn«. : : 

aides contained in the Fed-extended data that 
are internally inconsistent with one another* 

(2) inconsistencies between the public HMDA 
iatfarid; tfeHMDA; Fed-egz 

tended sample* Additionally, w§ were granted 
access to a second data set that, listed some 
inconsistencies between the information in the 
actual loan applications and the variables in 
the data gel. 

The paper proceeds as follows. First, we 
briefly describe the mortgage lending dec/ 
slon. Then we examine the likely impact of 
data errors on measured digerirai nation and 
demonstrate that measurement errors are not 
likely to bias ihc measure, of discrimination 
toward zero. Next we discuss the data errors. 


7 ., . Atoeiid'rBg jp ihiSfto : |i 9iii| 'MSir 1 SSSv 

Tailed dieit soundness evatetiSss for ilifs stmim, 

l, tesMh wmmmm mm- 

- In j/gart* p$rt&w 

■ tasty .■■&&■ Fto i ■wiife ■ smilt ®MT fiHtoerss- 

. $to£' wtik IMi®* 1 # |6« ddtolti m ii*ns 

with fltifibl# yn&jFwnfmg stsoclftfds. mt tiiftSifit; st l**s4 
$0% ates tfe default rate af she weakest toeglay 
mMtjM#!* tfe&it-'wi'tli Pi Siwee 
WjH tli3| siasAfds . tog . ssnMIsr 4©wifsppB«flSs, ; mi ©fteaa 
wnpgs any- liw* is iftoy 

to1$tuEf m : a- lats to fie tokttoi weald feg si* 

g»e fee tMiufas tears! I'teeS Pin tr^iitiaEyiS Ungssfwritittg 

7 7 / ' 

7; f / : Wtttsr 1 t.^Sj > w$Wts:;tJ5i*f Brokers: tittorei;' 

teirket r«tes*:$«®d©wfspa^«ssl lito lemfebrliy. 
mem.- TMi totojft? % tote w«ae!*i : lii'ted : in ; prri© tfeeir 
hope £$■ win repil&toey approval fiar propeftd fnsefg^rs witl 
otto tote. 
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Finally, we attempt to benchmark the impact 
of the data errors on attempts to measure dis- 
crimination in mortgage lending. We conclude 
that there is no evidence in these dam to sup- 
port a conclusion of discrimination against 
minority applicant! 5 , although we caution that 
our best efforts can not remove all data prob- 
lems and the attendant biases. 

it. THE mortgage lending decision and 

RACIAL DISCRIMINATION 

Mortgage lending decisions are primarily 
f«ra!K*ai ■! nature, or <t< least an supposed to 
he As abasiBess dt'esaicw, mortgage as pi na- 
tions are more likely to be approved when a 
loan applicant seems likely to be able to repay 
the >ttM. or when, if deficit 'hut- Id occur, rite 
co' later®; underlying the loan is to 

pit sett the lender from lost Many itsan- arc 
eventually sold in the- secondary mstket and 
many mortgage iettdm have us intention of 
keeping the loans they mate la the Boston 
MSA in 1990, approximately half of the con- 
vent axial loans (8322 of 17,006) were set’ in 
the srccrw'a.y marke' .vs!h«- two years »c 
cording to the HMDA data. Purchasers of 
mortgages in secondary markets have eon- 
erra? similar to thos,. ol tht bankers onymat- 
ing the mortgage and have detailed guidelines 
tinder which these loans may be purchased, 

Mortgage lenders use several financial 
guidelines when assessing the quality of a 
loan, such as the ratio of monthly mortgage 
payments to income ic rpcrsc.incornc ratio), 
the size of the loan relative to the value of the 
property (loan-to-value ratio), and the credit 
history of the applicant. 10 The expense to in- 
come ratio measures the likelihood of default 
based on the applicant's ability to meet the 
mortgage payments The lean-to* value ratio is 
a proxy for the s ee of the less that rmgtit 
occur in the event of default Prior credit his- 
tory should indicate whether the applicant I* 


ID. Mortgage ]«ufert are usually willing in offer bens 
Of up 18 95% s f the fUfeliMe prtee ef to fcotTW, • 

to team applicant will gummy fesve to jtereh-nse 'mm- 
if l &e si»©tM of the. teats is grestar itost : 
<sf the jfttee of Ilf tome, partktelarly if fee V®ij* Is t a : 
Is® sol# in. iifee ssg@ft#isiy mMket„. pea-grams 

gravid* BStctpiseftste to*® fsISe^ #ilawsp§: far .esu 

ample., a mortgage : : sso: 

.tfaMm? lesiks for top: ton toprtofef ihp.-ipae at* 
samtrimes to#® when extensive ’fg®©v«I«ns an. to home : 
toe going- mto atomiSVes. ' 


likely t©- dwi^ilimate .hlsvibii^. $o meet fe- 
me mongag8 : ;|ifSP tm* 

Rational mortgage Senders in competitive 
markets should, approve any loan tli&t has m 
expectation of earning a. positive retro, Al- 
though tmml disefimitl'itiori in comirtefCJsl. 
intitKliattS' might, sometime# be * rational ft- 

■ fisticli 1 :; res^rise : *0:1h W ^ReCtSy- Etie/eX" : 

■IpfbbB;. riftt 1 :'; lesShilWy .■forhjaoftga ge 

lending. For example, in fe&usitsg markets, real 
estate agettls may discriminate against minor- 
ifiesbeesuse they are afraid of alienating po- 
tential white isiGtiiers- who migM prefe not 
to have minorities m their neighborhoods. 
Slim »:c?C 'ietap: .es^MIfSimeais? 

nlgfel diseriffiiaite against uii-flority: 
(Customers- because- tiheir,wtiite custofiierg pie* 
■fersot to associate with jqbxodties; -Oar white 
managers might diserimiBatc against minority 
workers because their white; workers.- prefer 
not io have minority coworkers. ln each of 
these examples, the discriminator suffers a 
specific economic • harm by engaging la- iis*- 
crinsjsntioiis lost real estate commissions* lost 
sales, or lower productivity. This dimes loss, 

gain: broagbt :.aboui: fey avoliitif; ■!&§■.. alieititsoa : 
of alarge customer base or work force* Thus 

■ economic self-interest and eompMltloa . can. 
not ieeessniiy fe-coMsd-Mla keep discrira- 
;lbaf foa,; af -fe^jrif b if world wSfew^i feiri ; :pt^is.j 
are bigoted, ” 

Fdf m origage v lenderai,. 1 howeyeri; there's Stri 
He concern with third party effects. Mortgage 
lenders making loans to-- minority- applicants 
are- not: likely to suffer negative ■consequence^ 
from other customer Far the simple reason 
that bigoted homeownet'g- ofejectitlg. tp-'asto ml- 
' ndflly-. neighbors have, more direct objects of 

scorn— the seller, or the real estate agent. Fur- 
ther, the source of the loan is generally m» 


. 1 1 «. - Nmerihsl-sm m huts ten' tensaicfeed Imihe Ites- 
teres, in ste «f toss eases ecsntemfc forces might argue 
for segreMtioai, but not necessarily an teferter tottttrifltc • 
rasaal*. Mtoaite might oaf he allowed m mtaiw 
te that dossiri mean that dm wots Any teMfcst need be 
iitfertftr so majority areas. And e^Memle fo-rces, hy tom- 
selves imply tor to lack of employ mom in seme firms 
touM fee oaspeffisaied to e&teblisfemetit ofifitris • 
tot teve wnrtrfotiees that #6 ml t®se»5 min®i.ty workers, . 
iimilt-fly,. tore wouM be an ssmtamk isscentive to create . 

cstalfishmeRbi tos: eater m miwt&ies, ani tore Is 
■m reason ffiat: these esiabjiafemems nesd'to .of tower'.fiMsl- 
sly ite ih&- essafellshme^ts toreMerio its majoftry: 
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known (o tile neighbors. Thus, economic self- 
interest punishes any set of bigotry in the 
home rat rryuge market .’port* full} than might 
be expected in many other .artussstssee ;,' 1 
Economic setf-.Bterest, rncrefore, should re- 
duce racial discrimination in this market more 
completely than in many others. In addition, 
specie! programs and regulatory incentives in- 
ducing banks to increase their mortgage lend- 
ing to minorities are countervailing forces that 
might ee thought to provide minorities sos it 
sd'-cntegsa in securing mortgage financing 

•u! iitionally, it eems log.., al to -tpsci that 
competitive forces should work to eliminate 
discrimination If one bank declines profitable 

loses in mi only areas, it is nsstu it to expect 
tba: other basis will step into the breach to 
pros idc those loans ’’’ Still, if bigotry is com 
aion among mortgage lenders, it is conceiv- 
able that mortgage discrimination might be 
systematic. 

When al! the theorizing is finished, how- 
ever, this important policy question can only 
hi- answered with careful empirical analysis 

1. HMD* DATA AND PROS' VS »,!'•> THE 
80? ON FED EXTENSIONS 

"be starting point fur creation if the ex- 
tended data by the Boston red *av the i$90 
HMD A deta H The follow up survey con- 
ducled by the Boston Fed asked banks that 
had made at least 25 mortgage loans in the 


12. Loan officers uajsliy mcetve • cerrwsissiM upon 
syeeerriui completion of e loan apoitcotioo, 

13, One of the earliest cnllcitm*. is usoettied with 
Becker [ I UOJi , 1991b) wise argued that examining the 
profltebllny of Jeers would Shew a mote appropriate test 
of the hypottais, 

3d The original KM DA variables include: type of 
loan, purport of Join, type of occvpeitcyt loan emoum, 
foatt Ucmiurt, pro perry loctsien. applicant and co-apphcaivt 
race aod see, asplleeitt income, ptirchaset of Joan, reason 
for ctemal- 

15. Venables in the extension include: number of units 
in property ptushaseti, marital status, number of depen- 
dents. dummy for two years employed in current line of 
wort dt it-i* ir* me years is antes ,ob. whether «e<f 
employed, monthly housing expense, pu.rchate price of 
property mown of orber financing liquid earn iximbr 
of crcdi-t reports in loan fibs: whether credit history meets 
guidelines; number of consumer credit line* on credit re- 
ports: mortgage credit history; eotwumer credit history; 
public credit history; Housing expense to income; Total 
obligations to income; Fixed or adjustable loan, [turn of 
I sett, v father special .mjgtani. appeal *u v,t«* of prep 
arty; type of property, whether mortgage insurance sought; 
whether mortgage asaurnoce app-oved, whether gifts as 
dowr tw.-m-rd a b -tier e- si per off we, t hether uu. sr- 


Bosfon MSA to provide additional informa- 
tion above sad beyond the HMD A dm they 
had already provided . 15 Information vxes re- 
quested r >r each minority (Black 3 rd Hispa- 
nic) loan application in the Boston MSA, and 
a random sample of 3300 white applicants . 16 
The additional data teponed by the banks 
were then transcribed and merged with the 
original HMDA data. The final sample made 
available to outside researchers contained in- 
fotmatisn on 2032 loan applications although 
the sample size in MTBM is 2925. 11 If the 
data were carefully recorded, transcribed, and 
then double-checked fbr errors, the resulting 
data set should have been very useful, Unfor- 
tunately, something appears to have gone 
awry in this process. 

Our examination of the data revealed many 
instances of what we would define as data er- 
rors 'An j'c fine error -his 1 a f tt. -os instance 
where the value contained in one variable is 
inconsistent with values contained it) other 
variables for the same observation For exam- 
ple a particular observation (mortgage sppl 
Cation) that bus sac variat ic mail ating that >ht 
application was rejected by the bank, but an- 
other variable indicating that the bank sold that 
mortgage in the secondary market must be * 
date error since only approved mortgages can 
be sold in the secondajy market. Similarly, if 
an observation has a ratio of monthly mort gage 
payments to monthly income that is reported 
as zero, we treat that observation as contami- 


. lia'bfeli.fifesmaiibfj;.;. eitU,ml«r : ;efrev jews; ssat wertH,. 

- *Ne eChim* ife- HMDA- was iftOdiied:. 

.$»; srtafeilf i of in : 

i^nliesalv the i*to;i¥ei.Wiesm* -of a inset ft*- 

-aim* n dummy variable i??4fcsttwg itftettMft iftewtfe- .was 
greater o? tower than llse MSA iMasge. Siroikr-lf, inf@r- 
iftsiifaa sin foe feanfc that t foe tfeaU wish was re- 

m&ved ffcun the dsca, 

, - t& . tmm ilisn- perfeer mrnt Mm the- radoccd 
she li&.-tif-'tiw sample.; this •; IfPtf re-pert. ' the 
public data sm bad £952 ctssermticwis (Fed rese^rchm re* 
part tjitti itiaiterttiiiiy iraduded BO VA wkS ffiA 
loam In tfoeiir 19§2 weiklii- 

....... I? x.- Tib.®. I996 ; tflkie £»$&& fe Tjjel fwitilig 

sample ted sevt® i5Klr»:' ©bserva ijims, ■Als® 
the public sample were data m the ba«k that held tbetean, 
deiasl«f data on Eh* length &t rim* sbti the appllewu and 
hi^iiieaiiployed cm ibejEhiifsd r&..thrljne 
of writ (caFiYerfeki -ta a dummy awikMln.,g Issa than lw 
jcarsK yeais of edocfttib*! for applicant ani C0-app3feani 
(converted fo««1|efe ddrnniy),. -and deiafSed eetasa^ tc*ot 
itrfnrmafckrn. We leave it to ifce.edtors of the 'American 
EnSuMimatc Revtew so detemune if these {liflbnmees 
Eraveue Its pdiicy dSiat daia naimt alfow for folly 
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listed by errors since any mortgage requires 
repayment, and incomes can net be infinite. 
Additional y «<* classify as errors those in- 
stances where variables lake on values that are 
highly improbable compared to other variables 
in the same observation. For example, if a 
mortgage of $ 125,000 is listed as having a 
monthly payment of $ 50 , implying an interest 
rate of — 10 , 3 %, we assume that one of the val- 
tes b in error JVflic inn; tack of these exam. 
pier actna% occurs in the data— they are not 
hypothetical. 

Appendix A lists these errors in detail and 
should be read by anyone wishing to compre- 
hend the nature and severity of these incon- 
sisrencifi *h*s 're the central fnct < of lb", 
paper. Nevertheless, we present here a brief 
summary of ihese problems. There were seven 
applications where the ratio of monthly mon- 
gags rxperse to income was reported a? zero 
Hundreds of mortgage applications had im- 
puted interest rates either fai below or far 
above market rales. There were several dozen 
seemingly absurd cases of reported net worth. 
For example, in one ease the applicant has a 
net worth of -$7,91 9,000 and a yearly income 
of only S30.00E1. yet was approved for a mort- 
gage. There were 44 low applications sold in 
the secondary market even though the loans 
were classified as rejected. Given that 41 of 
these 44 cice wc's app cations from minor 
■lies, this error appears to be anything but ran- 
dom. 

Similarly, there were hundreds ofloan ap- 
plications that Were approved, even though 
they did not meet the requirements for sate in 
the secondary market, such as the requirement 
that mon gage insurance be purchased when 
The downpayment is less than 2ti%. Although 
it is possible that banks may bold portfolios 
of mortgages that do not meet secondary mar- 
ket requirements, our discussions with under- 
writers indicated that the very large number 
of loans that failed to meet these requirements 
seems highly improbable. Further, after mak- 
ing allowance for the possibility that the 
banks in this sample may bold large numbers 
of mortgages that do not m eet secondary mar- 
ket requirements, there were (IS loan appli 
coons spat laded it) meet these secondary' 
m&fifit guidelines and were reported to 
have been scld w the secondary market 

Yet for all the suspicious observations we 
were able to uncover, we were 2 b'* tope 1 Form 


tests of internal consistency for only a small 
number of variables used in the study. It is 
important to note that most of the variables 
included in the study dr' sot allow f, lr consis- 
tency checks. Thus, it is likely that there are 
.many more ewes is SI# data Sssn We have 
been able to document. 

In addition la cheeks for internal cons s- 
tency, we attempted to detetmine whether the 
HMDA component of the Fcd-extended data 
is consistent with the pub % c ’4MDA data 
Since 'the 'fed researchers started with the 
HMDA data and then added to it. the HMDA 
component of their extended dam se* should 
have been identical to the original HMDA 
data. Our examination, discussed below, indi- 
cates that there ace Oiff 400 tsbservat 3tn ( e 
the Fed-extended data set that are inconsistent 
with the original HMDA data 

Since the authors ~f *hs Boston Fed repo i 
made no mention of any such inconsistencies 
in their 1992 report, we must assume that they 
were at that time unaware of them. Since then 
they have either claimed that what we are 
terming inconsistencies or data errors are not 
actually inconsistencies (Browne and Tootell 
(I995J), or they have largely ignored these 
problems (MTBM [I996]).' s 

After Liibowitr 1199J] and 7-imJi [1993] 
first noted these data inconsistencies, virtually 
all follow uo csearch he accepted be view 
that there were serious errors in the data. Carr 
and K egbohjgbe [1993] concluded tha< one 
third of the observations were questionable 
and Hunter and Walkct take this as their start- 
ing point [1995] :9 Glennon and Stengci 

18. MTBM twisty mention te problem, faceting 
instead o« b feu,- obsmattas mentioned u mere ja Home 
[ I 984. 1897]. Browne and Tuoidl [19953 provide a 1 st 
more Ueniled defense of the. dsn as reported in the Ap- 
pendix, 

19 Can 1 and Megfeolugbe attempted to remo te obser- 
vations containing questionable data. In their Table Hi they 
found 1 045 suspicious observations pin of 2916 lend ob- 
sttvaftaas Thev ctaaa .as, ados removing these observa- 
ik as .re Vsi re ah e' the Boauxi t v hold up Tri o« 
their i merest rate to teen, they aibw leans with interest 
rates as low as 4% and: a* high as 19% Hi remain in the 
sample, even though, mortgage imereti rates in 1990 were 
generally in a narrow range far removed from these values. 
Additionally, although consistency checks can only tie per- 
il , -t r t 1 a jma'i number t-P , it btr C rt ru 
Mcgbotagbc are, comfortable in assuming that there are no 
other errors, in the data. Cil-rmcm and Sietigct ten page m- 
ire far fe« sangOirtf: the eta of «m-e»rs<, 

They sStise is m afevicsis way ites® error? i2an W 
Cttnrctedf »f rr-ea&mming she Ions fifes* a solution we 

beiteve h htyNttStfl.'!' 
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TABLE I 
Summary Statistics 
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f 1994] report many errors in the data. Home 
| i 994] finds that, for the narrow subset of the 
actual loan flies that be was permitted to ex- 
amine, more than half of the observations con- 
tain serious errors. 

We now trim to an empirical examination 
of the mortgage discrimination hypothesis, 

IV. RESULTS WITH TH E ORIGINAL DATA 

Table I reports summary statistics for sev- 
eral kev explanatory variables tbit we tn- 
ct tided in the Fed enhanced daw. These values 
are virtually identical to those reported in 
MTIi.M (rcrnembei that full replication is im- 
possible since the data set they use is different 
than the one (licy provider? to the public) Hie 
summary statistics indicate that minority loan 
applications have characteristics considerably 
different from those for the white population. 
For example, white applicants have consider- 
ably greater wealth, are far more likely to 
meet credit guidelines, and are far less likely 
to submit ioiti»afiofS:lt»f : cannot be verified. 
Further, they are less likely to hav e toan-to- 
value ratios greater than 80%, and thus have 
less need for mortgage insurance. Note also 
that the minimum and maximum values for 
certain variables (e obligation to income 
ns-os ofieroj immediately -udicst* problems 
with the data. 


The rejection rate for minorities is almost 
three times as great as that for whites, with an 
absolute difference of 18 percentage points it 
is this simple statistic that >< responsible for 
much of the negative publicity received by 
mortgage lenders. 

In column 1 of Tatis. It we estimate a re 
gression using an OLS specification 54 that is 
similar w that of MTBM. :i The coefficients 
and i-statistics are quite similar to those of 
MTBM although our measure of discrirtuM 
•ms i has o larger r-statiiii A< is common -n 
studies of discrimination, the coefficient on 
miasrity group membership is taken to mea- 
sure the degree of racial discrimination. The 
.073 coefficient for the minority variable in 
regression I of table 11 indicates that seven 
out of 100 minority applicants are rejected for 
reasons other than the economic characteris- 
tics controlled by the regression. This number 

20, Although we ms ill regressions in bolt! logit awt 
OLS. tire results, from die two. techniques were newly iden- 
tical in alt important ctiaiaeierirtcs. Therefore, we report, 
only the results from OLS recessions since they provide 
a mutual end linear interpretation af the regression mteifi • 
cienls, greatly simplifying the analysis. The logit regres- 
skm results are available iiipaii request 

ti We follow ihe speofleation on he 199! M3M 
report fj- r nngk loan lo-valae rvto ahr-tes: so .We 
article this variahte U serrated into three variables. This 
has little effect on Ihe results and is done to save ppace, 
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' 'TABLE II 

ixpbielKg;,iLcKin Rejection* 


Veritable 

TctNiyif %tdHcs4fas 

S '■■’t- 

Alcciniilve ipcstociaflrin 
& -T 

'Wlherity. 

mn 

ill 


23* 

flobahilty of Ufl«P$«yRwm* 

0,008 

■2M, 

0,005 

2.14 

High BkpSns^iridnarie Rsricj 

0,052 

5.S8 

0 MT-. 

/■Ml- 

Ittffi’io Value RslM 

0 'MS 

1.42 


• Tilt: 

Datsi of Mortgage lEtsurance 

mm 

18.94 

0.4 5 S 

14,98 

OhlljsifafV’ttiCMrte Katto 

0.M5 

' 4si:-; 

o;fe : 

■mi: 

Self-empfaysnenl 

0.OS3 

%M 

&.IMS 

. 3,03 

Neighborhood 

QM4- 

L17 : 

0.0 it 

IM 

Multifamily Stcme 

6:m 

:Mt 

6.D5J 

'.'3:90':'' 

C&nmmc? Credit History** 

0.016 

1033 



Maitguge Credit Hiiiwy" 

0,028 

2M 



Public Credit. History** 

mm 




Unable to Verify Den 



0,100 

14,17 

Loso-Mms Credit Guidelines 



^,$50 

“3267 

(©oiitanlj,'. . 

-€t2P3 

-JOJt 

0,430 

1539 

Adjusted R StfuaraJ 

0,2m 


o.m 


^ Of Observational 

isat 


t9i& 


B ® Coefficsetit; T ™ /"Blarifilk 






t font appEarnC® preteibitky ©f i3iiejfsp]s|W!H* by life ftnt-cnf i to' mspr 

industrial grouf> is which the sppli easts worked, fire eranamie cfitrseteaifities of.twn-di.git industrial groups are 
gsBe-rstljp* p<m pfitittat jhr she awn? detailed co*np®Mftt industries Cs&e tiebtwitst, 1912} «nd the unemployment 
raffle in the ma digit industrial groisp is mi even the aggregate of the unemployment rafts in the tQ®petJ««l 
Dccufwriwis. For these reasons, a®d mild feecattse this snsiswa ewirtdsets. empirical evidence, (It implies that 
mimr&ks have a lower prMMbfefy of we do mi ilflude this wsriabtt In later regressions. Its 

wlsssaon would lav® a rm»r positive mpte* en> measure dis«nmsfii»!i<Mi. 

•^Higher vetoes far those credis hisfary variahle indicate an inferior credit Mstoay 
**'*Oepcndcrr5! variable w-.F.If Sofin k. rejected 


appears (pit® large relative to the id out of 
100 whiles or 21 (mi of 300 minorities that, 
ate rejected for economic reasons. 

Note that two variables are a v&i larik m iM 
f i tedkatteAded d&f&tha* dnisiffe^Iy tiiftfeise 
the explanatory power of the regression. One 
variable ts a measure of whether the bank was 
strife to verify the jnfomitlon provided by the 
loan; ajsplieaat. The mMivatioai fer inet-eding- 

this.\Yiri#bfe : - fit 

lenders are unable . to verify tb(r information 
bn the loan application* then the information 
op. the application is not. I nformat ive,-..- laelud* 
mg this variable baa not proven particularly 
ttoflitopiiOite-stdee.itjhfti ossfy-t felitlvefysmall 
effect on the minority coefficient, 

' Use second variable 'with great explanatory 

power: indicates whether the applicant meets 

thelftierpal credit guidelines ofthe bank, The: 


lie of Ibis variable has been the source of 
some: Controversy . since:. 1 1 dramatically fe* 
■ritteet measured di.serlmi3i.a.tio:n;^ 2: The •• most- 
-aciipils critic} sip is. ihsiffei* ■variable might re- 
flect bias m the pfert of hankers* We do not 
'’believe: that this conclusion Is wfeH&nt&d. 
First, credit histories arc often rated median* 
iepfy ■ If fprsfee#' fdsfete fci: credit seririiig) by 

a computer program, or at least m a sepifate' 


■th iMt'Kil. Tfetftitt. sImfi feat fterwriafe Is 
"Wefalya pmfy.- ifar Joas Mi'lh** harken merely 
adierinsd that tmh rejected tout did rial rariet the eredit . 
guidelines so as to enhance eonsisneiey with feeir lemitog 
^eeirim We see so ream® I'fcsr fesrtkem would Us** ahs- 
swerisd the roseis-gusclelsse qu^ston my 1m seriously' itei 
ihey ttiwind fee stlier In fee survey. Als®,;tise 

fwsods answering the sumy questicrafisire afevkstniy did 
not juftt Mindly am fen rejected applicants diW? iipet 
the guidelines sfeee 45% of Ml rejected least mst the 
hanks* ®«d3t:g!iiidMlsmii: 
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department., where the race of ?K® ; wpp!f«ant' : 
may no? even be known. Second, our attempts 

to -check this hyptiftti;isv <lid- tcoc provide any 
•••support',^ The .laileniits^v® ll-to dse a. set tf 
three credit -history' variables constructed by 
the Boston "Fed,** .So- is. to . sidestep contro- 
shall : pie:iept; : .resuSts: 
using both measures of- cndjt-ttlstiO'iy^'.lTienii: ' 
are many other spedficaiioii patterns that. 
v£aiTt% rai#d s ; hot : we : lM|e;ly ; wisb ; te:;s|desiepv . 
ibis particular t|iagmire> 


23k If bunks warning to toy ramomy tosn applica- 
tors fsTsely state tte ibe fest> 4't& ml m«d gnistelin«s, 
sto ij w«ra1d ihc efei of irsemstof ite shuts of 
roartb.F%. fearts rass keeling jfscjgutdcl mes, lias me tcjweti, 
ceteris p&fifeiifc iwei discrirastiatbu would increase tfee ' 
power of; the tttesis goi4elm«5 vaiSgfek m a regression- for 
ite.rniiwity' iwtoi In «&t«alii§r, a. reptision.'asfog ibi 
ifeutot of mfeoHty ufsjstom* iitdfafttef t.fmt the meets 
l,uidelm« toaiiie has a smaller eedfktesir than a regret* ' 
■■ lion; for Sutot --ftf wteSe apetotes feSJS' Viv iS?l )»:.€. ' 

• remit Inminm -nrfik- ik tafarM vma&le feypMh&siit. 
ThesImpteoc^dMlorilbeE^'eeafejestictii asset ffieess-fofcS©*-- 
links.- & vlmiitlly Itaiksi bmtf&m the tw& groups 1M 
stee of aiiooriry applicants mt mettog she credit ptjie* 
If ne» iHai tiara ©us m be. ftjfttfttV h greater than is the shire 
-of loans to not meeting the g^idelwet that 

turn ««tt :wi. *•■■ c«j»cHMft-48 1*996- ti*T4.8$S3 which'- ntiti&t 
seem, fe-wjjjpftn, ft* tainted. variaUrhypolhei^, : te of 
^^^'-hiiveJ^'fferefsE eecMsomi* ch^rscaetis-- 
'li& it & regressta is mm ce applications that da not smeet 
the m&ti $«idei itxs the CtelgtoeanEJ toefi«iea4 metsttr* 
mg dlaenmimtibn is snmftsr than tor She sample of loans 
that meet .guide Bnc* and for ite? sample as a wfete* which 
ts-atso-. ifteo-'flsisteni' wish- the niew:. mat, iN^ari^bb-ii 
ammed bFdteiiMtf ration. need to pt&- 

'tisM ' %$h . : ieaitfhifc 

'M, The FwTs 'tore credit history variables do nol ae« 
c&pnt for be age of the credit proviso, Aft size of s to 
irR^pen«y;pr the pcEssittiUtv she? difttaeM tote will have 
diflfartM guideline* Thus the MTBM credit hinny vm* 
ables: «rr'.ni'ot'' ll|0l3f"'W jeftfert' .rfej'fiili impact;' Of ;ia 
applicant's credit history cut a tofc’s I ending tocisto Nw 
do they -provide 'iiiformatism on the financing Ismlct of 
credit cards -or the M«gt to*®* of etokkg stcmmls. 

-25, it to ah$ too mentisto (Browns and Tootcll, 
Guraftt Megtotugfee) dtt if Ac ncett-rfdefina variable 
.St-nitfe An .dqpottieiit wiKh- mos 

and aAer Oiif 1 teilary - AcUMh- thaMtese^hiir. 
prove so be si^tificaoc, We 4s not believe that tbm is dfcr 
decisive or suiprTSing, b feet, if she three iSostert fed 
Cwdlf lliilasy: .psdeiie® are mto i ndep«fid®fi V vtllalsl^s. 
ip, ■ sto- ref rcgsio©g- p tKsdly shc Mine .of resd'is ace 

faumi 

. . 26 -,-. fftetit ire "to!jdoPblidb f ; nsMy ■ Mbetfeions in the 
ifceifitoon mz 4 by MTBM sod ewsefves ibm we will. 
Nrgely ip,wC, F^r eMpsple, she rgteiwsAip between mss- 
sure® of fiMOsiftl ibiliy s& etiry the loan- a fid martgafe 
decisiprw sss; :nei--1ikfSy to bft rftkt.^Hn n laito ftol« 
There m- ®e itonlot 

^tioraS:;r««tuwi':Fig- : iss«*tg^e-. ; of; 

mMtpge ts^rattSf itefsei-mpila bf. *i; mortgage; fapto- 
these qtHes-tsons, while of importance, ire not She Sac® of 
this rn&% Also, there m petentiai aimulttoity ptokms 
(to'Ytor'efc.*tepSflJ'f; " 


M. THE IMPACT OP MEASUREMENT ERRORS 
ON im OiSGRfMINATION COEFFICIENT 

There is often a tendency to ignore, or at 
least nirntmiM, the mipaci of randomly occur- 
ring esters if! dsfa. Although such grrotr. re- 
duce the precision of e utinut-i regression t- 
efficients, the presence of errors in the data is 
often u convenient explanation for she fact 
that tt model fails to fit the d».r perfectly, 

The- impact of data errors ets the analysis 
of discrimination in raartgrge 'cnj.i g . in he 
much more serious, however. The motivation 
for ro! eeitrg additi -aal informatiori cn the 
financial characteristics of loan applications 
is to determine whether the higher (ejection 
JSte for minority loan applications is a! *nb at 
able to the generally weaker financial condi- 
tion of minority applicants or to the impact of 
racial discrimination on lending decisions. 

If data errors were truly random, they 
would affect the mortgage outcome variable 
and the measurement of race, as well as all 
other variables. In this instance, the measured 
differential in rejection rates between ethnic 
groups would diminish as measurement errors 
inci-casril The measured reject or* iMC dtric:- 
emial in the Fed-ex tended data, however, does 
not show any indication of being biased to 
ward zero. Note from Table I that the average 
rejection rate for minorities relative, to whites 
;s 28:10 for the fed extended data, rfes Is 
general agreement with previous esaratna- 
tions based on HMDA data, and also In line 
wilh the HMDA data for the Boston MSA 
which has a ratio of 29:10. Therefore, daw 
errors in the Fed-extended data do not seem 
to impact the group rejection rates. 

This should not be too surprising. Not all 
variables are equally likely to be the victims 
of data errors. Given that the racial classifica- 
tion of the loan applicant was used as the basis 
for creating the survey sample, there should 
be few errors in the dummy variable for the 
race ef the applicant. Further, tile variable that 
measures loan ottfcMoe (scceptfreject) should 
not be subject to the same degree of error as 
the financial variables included in the data set 
This is tree because (!) the different rejection 
rates for ea.b ric; are so writ documented 
that had the data not conformed to this empir- 
-esi (Cgu)arty, the ritf.eaichctv would su.-clv 
have reexamined the data to discover the 
source of this discrepancy; (2) the loan out- 
come an,! race variables arc both repreftr.ted 
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FIGURE 1 


ll 



by a variable of a single digit (bat can take on 
only three values r ' "iti; flaking it less I kely 
for errors 10 be iniroduced than would be the 
case for variables requiring multiple digits; 
and (3) these variables both come from the 
original HMDA data and did not hive to be 
collected in the survey.*® Data collected from 
scratch should be more prone to {transcrip- 
tion} error than data moved from one data set 
to uriUher.-' - 

With loan disposition and minority vari- 
ables less likely to he impacted by error, any 
noise introduced through data err-rs in vari- 
ables [elated to the economic strength or 
weakness cfxr application (and thus he prob- 
ahiiity * rejection or approval) is likely to 
increase measured discrimination. This is il- 
lustrated in Figure I. In Figure l, the “+"s 
represent tire true relationship between loan 
d sposi it n and iK economic > ariable which 
is represented by the regression line in the 
figure More that noise in the measurement of 


21. Ik the HMDA daa, team unraine and rate etuis 
■cam ; l*kis'-6n ; ija^ras thin shret-- wattles* ijurtha.ihiscDn Fsd 
' -sa^iplf tf.llmee 

28. Note, howm, that erfws. ■arere ippssMmily m-tpa- 
-timed Item HMDA is- 

for appNcft(i<sns classified as Wth rejected and sold, as 
.disft$&6#$btvifa Mm„ lete% ftereare Mas* 

iSTOia lit. the viriabJi m measured tofeefiiufce or rejeelaeo. 

AJibough, Bs we report below, ihere appear M hsve 
beSsi S-Spcys problems m we HMPA 
Fed dsti,; ' -- 


variables tm the x-axis moves the measured . 
observations randomly so the left or right of 
: tfef irne values* as bidjcaied-thy .the dots. This; 
■noise-.. obscures the true FelMioirijliipv so that ■ 
She difthreuees between groups now up' 
"mmi of ihe variation in the dependent vari- 
4ble;^' ' Tfeir . inaskl:iig:: : .df ; Ate 'itife-: fefttlpn ship, 
has the- etffeei of loidlng tkt ■diHerentlai ac- 
■eeptandej sales- jatid;; whites { iats ■ 

the race variable instead of the economic 
characteristics variables. 

The question now becomes whether it is 
•possible ta sufficiently ■%les$tse ? ’ the data ©f 
eirprs'.; so. that ;a 

;N - If. .sotoe 

•of the observations eoftiaiii-sfrors, asi4«sthgfi- 
do .^ot^t^'piinjpib^ vef ■ eMsiSjrig^Itvhe- 
eliminate the former observaMis while- pre- 
s e rv tti:g the latter, Given the -very' large Humber- 
of errors found examining only a small tukev 
her of variables* however* it intot -neetisssrily ■ 
Ihe ease !hai; reinoviiig the ©hservsti0ii£--.&afc- 

30. Technically, this argument fc valid whan there U 
feat a single independent variable measuring eeoiHmiie 
iClffliicliBfiSli.esi, When there am wsilf-tpie Vsnabfes measur- 
ing «60FWS*»ic sirefigJh it is ns lancer pesxifelt say pre- 
cisely .wl&t- lit# .'effect :,«f .nolsi -tin spy -^t-. yivrable : si m 
tie..«'«rarei: 'dis«trtittinsitein:.'v^i£t iri:**; e;issr : Khar- wiili, 
enough nols* in Venables; mm&wmg fei&iMtfAfe -strength-, 
the measurement ®f discramiaailm wilt aqua! the differ®!' 
«isIfa|«c8a©R' taste fet5weeigr#ijp;. Even matt iiripwnnty; 
shtre is m reaves its fe«lleve shat: rseas ssflsd;'dsseeSinilsi?i|«sli 
appmuehes aero as the sola in the economic variables 
.iWSW»WHhV ■ ' " '"" : 
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contain known errors necessarily reduces the 
density of errors in the remaining data. 

We presume, in the following sections, that 
errors are not randomly distributed, but are 
likely to cluster in certain observations. This 
would be true if, say, individuate transcribing 
the data m the behest ,<t cither the Ticrig'ge 
Sender or the Fed researchers, tended to get 
tired at certain times of day, or if certain in- 
dividuals were unusually unreliable. In these 
instances a> erro* is one variable w juld in 
crease the likelihood thttl the observation 
would contain errors in other variables and 
thus pics idf s « rationale tnr rernov ing that ob 
serration even if that variable plays no role 
in the regression analysis. If this assumption 
a i or c,t ‘tie 'sa: ul ot observations wi*!t 
known errors in any variable should reduce 
•hu t'/yporiitis of orrors in the flats We an? 
certain, however that errors will remain even 
after our best efforts to remove them but hope 
that the enoss are less preponderant. 

V!, THE IMPACT OF ERRORS FOUND B Y 
EXAMINING LOAN FILES 

Not ail data errors arc created equal— some 
are far more likely to distort resu’ts thar. are 
orhers. And no error is as hkt'y to influence 
results thin art error in thr dependent va.-iabk . 
assuming that mess errors ire not random 
Horne [11W4] doejmi-i.ted a number of mis 
classified mortgage decisions by examining 
the actual loan files for the subset of the loan 
applications from ihe banks insured by the 
FDiC !! He 'den. f if:i-d 26 team. frt which 'be 
information in the loan files indicated ihai the 
bank’s actions should not have been classified 
as rejections, yet were classified as “rejec- 
tions" by the Boston Fed, 33 

We used the Freedom of Information Act 
to obtain a list of these loans. The list Indi- 
cated that five applications were rmsvlassified 
as rejections when the applications were ac- 
tually accepted. Of the remaining classifica- 
tion problems, four were applications to spe- 

i Horn*. v.fu.ig fa; the r PtC, watt eWe is gas 
sit-*, io i»t im s an files for Ills acse - f bsnSi. re* 
■tiled fi the FDIC. He focused its eunmm t» 95 
rejected loans that the MT8.W tejresnan nanki indicated 
should have been approved His I* the only study that had 

access to; the Isarit filer s’ 

32 MTSM dispute item « a r werner, t t f these appli- 
cations. Regardless of who is correcr, as we shew below, 
almost all. ef these 26 obsemtiMB exhrbjt either problems:, 
in that 6c HMDA wraMes ftt these observations ere tn- 
eoiivotcht with the public HMDA date. 


citil lending programs (i.c , designed to help 
low: Incwiie.appltcBnlsj : thht were: rejeotedi by 
the program administrator (rather than Ihe 
bank) on the grounds that these applicants 
were overqualified. Note that since these (pri- 
marily minority) appHc-cmr are datively well 
qualified, 6 statistical analysis would indicate 
no economic justification for the bank itself 
,o rr,e„: ’he e ap slit aiiona, and itrrse eppl.n,- 
ttuns would inappropriately support a fypot 1 * -- 
e»»s of discnctinuttar la eigl , srset the ap 
plica nt rrtecicd the haul s offer ef-t lo. n with 
slightly d : ffc*om terms than thus requested 
in Ihe Soar; application.' 13 Finally, although 
nine applications wet* itffftdfiWB bte&reiifc 
bank reached a decision, they were classified 
as rejections. 

To ascertain the impact of these misclasst- 
fications, we rwfumMed .'he model utter re 
moving these 26 applications from the sam- 
ple. 3 * The results, which are reported in Table 
HI. show 'hat excluding the irtco.rect’y coded 
observations .educes ihe estimated coefficient 
for the Minority variable from .027 1 to .0068, 
a level that is not statistically significant, A 
5,tn<l9.‘ size change in the minority coefficient 
bolds for the specification that includes the 
original MTBM credit history variables. 
When the 26 mlsclassified loans ate removed, 
the coefficient drops from .053 to .033, al- 
though it remains statistically significant. 

It i imports t bote tha th„ is misclas 
si Tied loans found by Hone come from the 
subset of loan applications obtained from 
lank' insured by the FDIC, whsdi repre tents 
only 45% of the entire; »«in|>fc of loans. Since 
'.here is no reason to believe that toe frequency 
of ni*J3*jd cgtto# su « i different 
for thr non-FOlC coreponerj, of the Boston 
Fed ssmplt, it is reasonable to expeci that the 
elimination of the classification errors in the 
remaining 5511 of the sample would have re- 
duced the. estimated Coefficient of the minor- 
ity variable e’-tn further. 

Unfortunately, these misclassifkatiotis arc 
'“unohseivabtr” and thcret’otc canoe! be cor - 


Hu-ie *;•>)! uits tlw at the lo > appN 

cations examined by the Boston Fed, minoritier were reach 
mere likely to decline these counter offers than were 

!v Ae.'ia* led two or Ike c ppfealions os rejected 
spi-cust programs, although Hontt did :ntit sw classify them 
that way. In these case* the special program appeared to 
he devoted try the Bunk. 
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TABLE III 

Explaining Loan Rejection* 



R luirt*r4i« i-I I a 

Bost^ Ftd C ffdti H Iilo (fj 


Removing M 

mmomg 26 



M!«d* tiMM 


Fail Oat® Sit AftplScslSDn* 

Pull Pali Set Appllcitloui 

Vasrlnbi* 

IT B 'S': 

B T a T 


Mifiwlfy ■ 

0:027 1 

T27 

' 0.0068 : 

’ foS8 : 


■ZM : - 

mm 

' 2.45 ' 

■High ■ Espeniefecome' Ratio 

'Um4: 

2M 

Q.0215: 

;!J$. 

O;O450 

• 3 26 

#432 

3,18 

Loans to- Vfeltie::.S.'sEd: 

mm 

in 

0,0359 

ZM. 


mi; 

b;0454 ' 

3,67 

Denial of Mortgage fcauimnee 

0.4S49 

"'.1:4:98 

0.4677 



.17:37;, 


MM 

■dbbpiiowiiscMt- Ratio . 

0.0030 

&M 

: tmi 

*.« 

e.W4ti 

7,93 

0,0040 

8,20 

Self-sirapIsyrfteM 

0.04$6 

■MX 

Msm 

3;.53' 

0.0542 

323 

•0:054$ 

3,39 

NelgNssrlKKNi; 

0.0182 

XM 

Mi7o- ; 

IJ14-: 

0.0143 

222: 

M 133 

1,26 

^uhifamlly bonus 

o mm 

■4i® 


45:1;: 

toss* 

3,50 

0.&S96- 

3.83 

UniMe so V«E#y Data 

0.3027 

1423 

tusea 

''732? 

: fo4| it-. 

18,87 "• 

0,4278 
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-0. 5490 
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0,03M" 
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2.20 
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. reeled ; or eliminated from the sample* as : was 
d©ae wii li cfossifteatioa etrort. decu+ 
raeoied by Home* However, if there is a linear 
relation between the number of misdassified 
appIiGailons '.and the estimated mmaritycGsl-.. 
fieieiiL we can use the results presented m 
Table til to assess the impact of any remaining 
classification errors on the estimated coeffi- 
cient for the minority variable. 

To test the linearity assumption, we 
proximate the relation between the estimated 
minority coefflcieni and the number of mis- 
-classified' applieaitotss- by successively. elimi- 
nating a larger and larger number of misdas- 
si 'fled ■Tdans". and ;-.i^est imftting: ■ iib : ; eoellMc itf 
for the minority variable. To hold constant the 
characteristics of the m ^classified loans as 
.the number of misdassified applications dfei* 
iuilid from the sample changes, we per- 
formed Severn! replications for each po&slihl#.: 
number of misdassiftcations to be eliminated, . 
randomly choosing the mlselassi fixations to 
be eliminated and then averaging the esiT 
mated eoeftlcie&tt of the miitodty:. wiabIe 
'fro® eacl.-; rep! IcaiionT 5 :- Tib ' ce-su Its; are pre- 
sented in Figure 2. 


Figure 2 shows that the relation between 
the number of miicla&sified loans and the es- 
timated coefficient for the. minority ■: variable- 
appears to be itaear (this diagram Is based oti 
our alternative regression model), Therefore, 
■it seems reassaaMe to «istrapolste the trend 
line in Figure 2 to predict the impact of the 
mmetesufkafum -errors for the ne.ii.-TMC 
component of the sampled Note that if the 

3± far pirate, t» of climfoil* 

mg «<*> apfijestons from foe s.sun?Jpte> we mo 

dosrifj fcraisveffera $tf tbs “26 mi*xk5-5ila^A^I^Mip**i:fp&ni: 
the SfHftgfc. Intiy- msiieirity. ^ffidsstft sis- #hsr estimatsl 

usin^ the reEn&msng data. Thk ^roce&ire mi$ related a 

dwgnisswSf. tin: ftsmdfln# ■ sdeeled.ms'gckMlI^ 

fr-Btfo llflrstiift Hie twelve estimates. of Shfi-iiM- 
w«« f hen iwiag^ (k$grmm«a ,»?■?•■ 

S r for foe rmm?rvty e&gftfcittil .ghtei' -fop- -Mo ■mlielMsI- 
gpl^tcatiiooa hav^teft difom&tedj fternThfe srapfo,:- 
rjfied to re J&seil Is ^timpaet: 
pfeeh psssii&Si ittte ip$rtf* 

•eafi*ns V ' fffoW ems :. ....... 

36 . This fee actually iindeKtates $«»ftwhaf the sjupaes . 
■af fofc misefessiFied. obter^aiiens en She minority cseffi- 
«Sesi«:'b6eaii8f .:IS;:is : hii^d m rwwaving the. faulty ■' 
limns,. whereas several of the jmseteffisatf sfcerv&tiaas 
■emaM aefeeJIy he fueJ, and when Mep amp changed (he 
■eee.ffk.fet falls fey & larger amount fom if $l»*y 9ft re* 
rawfe;-. """• - "' : ■ ; "■""' ■ "■ ' ■ " '■ ' ""■ 
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Relationship between Number of MSwJraifled Inaras and Minority Coefficient 



trend 1 me 35 extrapolated lo m total of 37 mis- 
classified applications* which is consistent 
• with only eleven additional mssc!ass*f1&ati«jn& 
^app Hesti tm§» tteesti*- 
mated coefficient for the minority variable 
goes to zero becoming negative as the number 
of misck&sificarionsin the nosi-PDIC data in- 
creases. Even using the fed credit history 
variables!, all statistical sign! flcance is lost. 

Thus we. conclude tbit - when a - small = nsim*- 
ber of the fhoff egregiows errors in the data 
are removed., the impact.'of Tape - on • lending' 
decisions becomes ststiStically failpsificaai* 
add even might reverse sign. Note tbit this 
stii! leaves intact tie great majoiity of data 
errors and any associated bias in the coeffi- 
cient ' measuri rag discrifni nMjfofti 

Vih REMOVING INTEREST RATE EXTREMES 
^ffsp size .of" the -lean, nisi the-. moolliSy loan 
payment are linked by the rate of interest 
charged on the RiOftgage, Since this -rate wtt> 
relatively ccistMtifc 'Airing tfeperlod in which, 
these loan applications were processed, con*- 
f istf ncy: of -'tit f bpbFfed Tpan amount wills the 
monthly payment moires tbit the implied in* 
terest rate - on- the loan He- within a^band 'of 
interest rates whose, width'-' is determined by 1 


the variation in files during (fie year 1990 
(ranging; approximately from SL-.7 5 %^ 
1-0*75%)^ By.imwsfodty estifnitfdgjhe rep 
salts . for subsets of'-lhe -data. lying witftfit pf 
gr&itslve fy ■ narrower. Mnsl&nii: the imputed m 
terest: rates* we are .able to examine whether 
the-; meiiired impact .of 'diner Wnniion In* 

cresses or decreases as we narrow the bounds 
on the acceptable degree of error in the data. 38 
ThiW -paftifcilar check on the infernal cons is* 
tesicy of the data is of Impostance since It re* 
vealed a very large /dumber of gdgp'ieisusi-albf 
servai ions : for variable s- that are central to . 
:fniiy of : fils j Ghg-; '0$!^ ; t© 

estimate-, lie- probability- of a loan*® approval. 
Table IV presents the results of this filter- 
ing* After removing. die 2S obstrvat-lbns 'idea*. 
filed- briltt. FDIC it havlng etfon- la (he de* 
pendent variable (with no extrapolation for 
:feriora; : ; stlll -:ia; the.- sample)* we = 
removed- ©bsirvatiOBS .having abnormal- inter* 
■Mt:. .rates* . %■/ created 'fwsi/ltfiiteig/dt filters. 
First, we took cutoffs at 14% and 5%, which 


37. EH A mflnlhly mortgage rales,. St, Louis Fed 
3& The. feveiresi: rale* are caleulnmf after removing e$* 
liraaies of pfo^rfy taxes. arad insurance.. 
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removed about 10% of ibe observations Than 
we *pp*icd a vlrvng^f filter, remo in^ uft'e'* 
vaiions with interest rates higher than 12% 
and lower than 7%, This had the impact of 
removing about 20 s ". of the observations, 

■*t include two specifications at the t„- 
gression lilt first contains out specification 
with the roeets-guidelines vanab.a The set 
ontl uses the Boston Fed credit history vari- 
ables Ctrsi'y, is the filter restricts the sample 
of leans toward more and snore reasonable in- 
terest rates, the minority coefficient dimin- 
ishes, With either specification, evidence for 
discrimination is too weak for us to accept a 
hypothesis suggesting (hat banks discriminate 
against minorities. Further, we are only filter- 
ing out those observations for which this lim- 
ited check on variables could be conducted 
Noise is still a likely problem, 

VIII, USING THE PUBLIC HMDA DATA TO 
MEASURE SANK TOUGHNESS' 

Examination of the public HMDA dais al- 
lows us to perform some tests not possible 
using the Fed-extended data, and also pro- 
vides a check on the Fed-extended data For 
example, it is possible to examine the propen- 
sity of a bank to reject applications using the 
public HMDA data since one of the variables 
is the identity of the bank to which a mortgage 
application was submitted, whereas the pub- 
licly rvs, table Ted extended data removes this 
information. 5 '' 

AIS!H.ug-> we ore- the <ena toughness'' for 
banks with high rejection rates, this variable 
may well be a proxy for other factors having 
little to do with toughness per se. For exam- 
ple *i r likely that the variability in average 
rejection r&tcs is related to the characteristics 
of the neighborhood and clientele of the bank 
that are nat fully pit ted up by &r c ther .teijf- 
borhoob variables. Banks with well-informed 
customers, for example, are likely to have 
Fewer customers applying for loans for which 
they are extremely unquallfied. 

Variaiions in average rejection rates are 
also likely to be related to variations in pre- 

3S. In their initial 1992 report, MTBM cientttl their 
own variable for “brnfe tougtoess" and concJmded that bank 
ttfigliittijK was tool ifflpenunt. fat the 3 996 paper they create 
iSummy variables for eielj feastk fefti do liot report the ret* 
salts, ffeiS; is one of {fee virilities towMeh outside. research- 
ef*:d©- ortrtW#vrtiieeefi' - 


to match fpait 

applicants with the loan product that best Fits 
their needs. Prescreening will, among other 

■ ffcisig&;: Mi' ■ to/redsiffir tfesstiffitt;-©?- wdafc 
loan sppli'sants filing a fonaal loan appf ica- 

■ iton;., 4 ® Those -battles- with - weik presereeiimg 

will find; f© Jitvt higher rejection ratis -ten 
bailies with strong prescreeniRg. Note that if 
banks were sensitive to charges of discrimt- 
nation on a prescreen, c-auging them to fee less 
vigilant in preventing weak minority borrow- 
ers .'from filing formal applications, the rejec- 
tion . rale of Forma!, applications For- minority 
Customers would increase,, 

A bank’s “toughness 0 * appeared to be Sttf™ 
prisingly consistent across various types of 
customers 3 For: example*- we found that a 
for whites' wak : .S; 

"very' gpod ipfeiistof ■ of' fist; 

jection mtc for minorities, Hie simple corre* 
laibtiis';:.ntttgeil. : ioita fenksbC 123: 

cases), to *66 for bmM with mote ten 10 
minority* applications (50 cases)* to- .78 for 
ban ks with more than -15 -minority applications 

■ p3: cai&s3ri ;'feahk*s; average ■tifejfee-: 

was a good pre* 
riie tor ; oF;the : h^k , 8 S ; h^r^e^eeririri /i®re for 
conventional loans, with the two measures 
having a correlation coefficient of -Si), 
deafly a bank’s propensity to reject cme %pe 
of mortgage application h related to. fta pit> 
■jseflisiy' fo: 

plicatite. Banks- .also; . varied: gimtiyia their 
propensity to reject, with average rejection 
rslesforihe Four quartiles 'taking- on. values of 

wk : m* imi-mirm. 

.'Th-is variation in. ;;Fe|ectibn'. 'rates across 
banks suggests that the distribution of white 
and minority loan applicants, across lenders 
may well be important in explaining differ- 
ene-es in- hdther ifrerdik 
if mini mortgage lenders that 
hid a "high ptopftnsiiy lo - rc|#ei:- appltcitioni* 
they ■ wduid,,;- as."' a grbnpj. he. ■■ ekpteeted.- io' . have: 
higher rejectio.n rates. ihan ■ if. they- feequemed ■ 
banks, that are more typical, To ascertain the 

batfe 

’4& For s liiscttsswn- of prmr^mng. see Roscrtbte.fi 
He reports' that far osrtb Fermat appieili w that 
was -ranted per a pisnipilar :h3m-^©e®i 

te ■ hast, MitlMi 

Sc fe-jpaiiHsy ' itess ; trylhc sppik.® net If ibis- i& t tonfcs 

obviously Mve ini' ' feeerttive: to- .'reduce.- .-wlsiefe;. 

tlfef ■■ -ertn .'dd wSffit-prtEsrtwifiSv. 
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TABLE IV 

Removal of Questionable Interest Kale Observations 
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group rejection rales* we computed a .measure 
of the propensity to use tough hanks for our 
two groups of customers- 4 ^.' 

If we use a bank’s overall rejection rate as 
a. measure of toughness, t bank that disc rim* 
mated against mmo-nties might appear to be 
tough merely because of its diicdnimilDtyliD- 
havte We avoid: .tMt-.-probicm fey mcssuilt^ 
toughness using oily the, rejeetlesi tare for 
each bank** white loan applicant*, The aver- 
age toughness of banks - frequented by minor- 
ity - lisa, 'aj^icaiiis- Idihen: esimated 
puling art average of each bank ’s white rejee* 
lion rate, weighted' by the number of tnihofi^ 
:d jistomftf% AMtol iir- Galeiilafion Is uitd;IttdaL: 
.:dyiatshi^ihe : . ; ivi^e 'bpli; Jfe- 

quested by white customers. 

The results, reported mTable Va, indicate 
that cut aYersge, minority customers pasromze 
banks that are approximately twice a* tough 

; 4l.,:-.Ss»?.* ; : : we • c.*'r wean*; '■»■ ■ ioaghnesi' "vsfitMi; tfai 

*11 possibility »f dsscrijeifiatl&n, we believe it it 
superfer to use ill's variable ss-aa indepeirderu vid'sble in 
a ttjgM 0 * as opposed to a dtunmty far each bank, wlsfcfs 
:W«M Sse uaatefe t ® duibiiguisl). between discern tstuien and 
loi^NneM. 


as the banks patronized by white customers 42 
Thus if minorities were identical to the white 
customers at the banks that they patronized,, 
and® there were no - racial .discrlwinaiibn • by 
hoy. banks, fiuhority appHcaiits would bg-- : re- 
jected about twice as often is whites, 

Sore that in constructing & measure of 
toughness to be used m regressions explaining 
the; disposition of tio«gige jppliciiiotii, . it Is 
important to avoid any circularity arising from 
the use of the originating bankas .rejection rare 
t© ■ -«pWh ivtbiy . .&.; ■ tdifi;. ;$$£;- -Wig 
itself used ■ re.-'ddrermi he; the fejeeti On Tate, For 
tlicpprt.'liMpA data,: we can Avoid this prob- 
lem by constructing a measure, of lender 
toughness bated m the lender’s rejection rare 
for refiiancfrtgs., whereas ouf - regressions' will' 
be based only on home purchases, ' 

The HMD A data also provide more do- 
tailed in formaitem - on.. »e |ghborli®oci ..chaf acre r- 


. -42* teBBMg mm te&lre fe® d-t.hc : :m snoriti** tend- 1© 
%m busk®; tot are tau^eiv iUbiugb hi* testlli. arentit itiis 
dramatic, We tre uptii ilt ■£«?*■ It ©w. - general ■ : Jta®e very 
strong .Mill, are, h single talk wiife a very large nwsta 
efipiftp*ky;».j)|5lj'©8fl.ti' : i$-kfgei¥ responsible. for, tM&fesMlt, 
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TABLE V* 

Average Toughness of Bants 
(based on Bank's Rejection Rate for Whites) 

Neiaber of Observation* 

Banks Frequented by White Applicants 01Q 19823 

Banks Frequented by Minoriiy Applicants 0.19 1338 


TABLE Vb 

Explaining Loan Disposition (Home Purchase) With Public fiMDA Data 
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istics than the Fed-extended data. The Fed-ex- 
tended data converted the detailed neighbor- 
hood data (such as income in the census tract) 
itttu dichotomous dummies that measured 
whether the neighborhood income was above 
or below average. 

Table % b provides regression results haw'd 
on loan applications for home purchases from 
%• public HMDA lifts To rwmine tte «er- 
sitivity of the results to the precise definition 
of icudci loughne; s the results ate presented 
using a measure of bank-toughness based on 
c inventions! loans iwhiUi is -ufcjevt to some 
circularity), and p second meaiure of tough- 
ness based on refinancings. 

The results show that bank toughness is 
veiy influential in explaining rejection rates, 
regardless of how toughness is defined. Fur- 
ther, bank toughness and neighborhood in- 
come reduce the differential rejection rates for 
white* end minorities Isy about half, in spite 
of the fact that detailed financial characteris- 
tics for individual loan applicants are unavail- 
able in these data This reduction in tejectiw 
differentials is almost as large as that found 
using the complete set of variables its the Fed- 
extended data. Thus, it is apparent that bank 
toughness plays an important role i n mortgage 


approvals with neighborhood income playing 
a smaller but important role. We will include 
these variables in the work reported below 

IX. COMPARING PUBLIC HMDA WITH 
' F£0-£XTEND£0 HMDA 

Given that the public HMDA dam was the 
starting point for the Fed-enhanced data, any 
inconsistency between the observations com- 
mon to both data sets constitutes evidence that 
BtP Fed-en&sitsfi HMDA has .been co ntami ■ 
nated ar some point Since errors in any of the 
HMDA variables crucial to the seg«»s on 
model, such as loan disposition, race, size of 
loan and ; so forth, will distort regtassiloB re- 
suits, we will examine our results afier remov- 
ing any loan applications for which file Fed- 
enhanecd HMDA data did not correspond with 
the public HMDA data. 

Matching Fed-enhanced and HMDA Data 

If the Fed 's migration of data somehow al- 
tera she base HMDA variables, *** arc ia-.sne- 
diately alerted to the possibility of data errors. 
It this section, we search for observations 
where the HMDA data did not remain intact 
after the migration to the Fed-exteodrd data. 
Given that these observations are likely earn- 
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TABLE VI 
Matched Bara 


Vftriittle {raeaa}: 

Wfetia§ p«18j 

Minority (4p6) 

Raj.«esed 

ffiOTOi 

0.17$ 


cuss 

0,0b 1 

High 

b,m 

mm 

High Lot! ts Vstue fcrlict 

0.100 

.0,530 

Income 


60,610 


era of contaminated data, ties' we rerfiovad 
from the sample so as to < 'cause lire data uf 
this particular type of error. 

The public MM DA data include variables 
on the loan decision, the amount of the loan 
and .he "tppiicam's nr me, the race and sir? 
of the applicant and co-applicant, and (he pur- 
chaser of the loan. The values that can be 
take?, by variables allow for a v cry large 
number of possible combinations. In fact, the 
values of these variables will generally allow 
each observation to be uniquely identified. 
Therefore, we can use these variables to con- 
struct a key, or unique identifier, for eac h ob- 
scivaoon Oar tan be used to match the fed- 
ex leaded data with the public HMDA data. 
Clearly, the ley will not be perfect, since there 
are some instances where the key can not dis- 
tinguish between several observations in ei- 
ther the public HMDA dais or the extended 
bet data \cveiihe es» this vppr„acti sHu *t 
roost observations in ibe two data sets to be 
matched. Appendix 2 provides details of the 
fwir hing p-v-cedd* and dere ■mmation of 
unmatched cases. 

The key created from these variables was 
able to uniquely identify 2833 of tbe 2932 
possiHe eitcndcd-Fcd observations. Our 
matching procedure allowed us to match 2174 
of these 2833 observations to unique HMDA 
observations, leaving 659 eases that could not 
be matched The imperfect ability of the key 
to distinguish among several non-uniquely 
identified cases in tbe HMDA data set was 
responsible for 228 cases not being matched. 
This implies that in 431 cases tbe Fed-ex- 
tended data did not match up with the public 
HMDA data. 

These 43 ! : unmatched easel are a serious 
cause for concern. There was evety reason to 
expect that the two data sets would contain 
identical values for the HMDA variables since 


the Fed researchers did not endeavor to alter 
the HMDA data."** The large number of un- 
matched eases appears:, consistent with the 
genera! pattern of darn errors found in this 
data set erej^maf'tv caused by the dtn Ban 
tiling process engineered by Site Fid research- 
ers tan vt trust the 4 5 1 observations that 
apparently did not migrate intact from one 
data set to another? Since the failure of these 
observations to match the HMDA data is 
likely to be attributable to errors in the data, 
the inclusion of these observations could bias 
any regression results. Therefore, we focus at- 
tention on the observations that were consis- 
tent with she original HMDA data 

The economic characteristics of the white 
ard minority Uwowers km bided in -he 2174 
jMteflrf case!, arc gsnerally simi’er l> those 
of the applicants in the more complete data 
set, as can be seen from Table VI. Note that 
the difference in rejection rates for the two 
groups is 10.5 percentage points, which is 
quite a bit smaller than for the entire Fcd-ex- 
i .-tided simple, although the raste of minority 
to white rejection rates is approximately 
2.5:1. 

The matched HMDA/Fed-cxtcndcd data 
allow us to include information from the orig- 
inal HMDA, ,uch s bank *. tugbne a i id 
'-e-gtaorfeoCiti income, as well at all !h? vari- 
ables collected by the Fed. Examination of the 
matched data indicates that observations with 
unusually high and low interest rates, high 

43. Munnell et to {1992j report an page £0 that they 
discovered aw* error* in the HMDA data, such a* what 
an* sni. uta bant Avco,twJ 'to M apf.-cns s wore ij- 
correctly co-Jed as Hispanic. However, fit Fed removed 
tprestiorafcle HMDA observations from the temple end: did 
not attempt to alter them, since they state that these errors 
had the effect of reducing the simple sire. Therefore, de- 
viations between the fed data and the HMDA data are not 
due to tarsniorral changes made to the HMDA data by the 
Fed. 
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TABLE Vtl 

Dependent Variable, *■;!. if Loin *6 Reject# 
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loan-tovaiue ratios, and so forth are still pres* 

Before we turn to regression results with 
not®: thaffhe measure 
of. toughhoiS:.; Use4,i:Ft; ^ise;.';r^gfissiOil • 'fyn$ : 
CORglfuetcdi to avqfd sipeult The a®tcJte$. 
Fed observations were removed from the 
HM0A data* and bank rejection rates were 
frammmd for the remain ing observAtfoni; 
These bank rejection rates were then included 
its- .the matched data. 

Result*,' From the Matching Experiment 

Tabic VII provides the results framthc re~ 
gfcssiotis with this matched data set In the 
£i fit column we use »•: '.:8p©ci-fre#k>i- That 
closely resembles the Boston Fed's original 
specification. The minority cofcHIp^ jh-c<$*- 
urtm I about half as; large- .as for the 

complete Fed~enh&ac«d samp.1 e t ; md icai ing ' 


that the bias related to inoonststenciea 'lit the. 
HMOA -dait- may welt play in importaut role 

In studies based upon, the Fed- extended data 

set. 41 * 

SuoCeiiiVe eiihinoemenl# to tlie..reg.re.&Sii On 
; speellp^iibiiiasiil; ilte'clsi&sifijf &#:'tbM;s$F; 
plied in the following columns of Table VIl. 
First, m column 2* we add bank toughness and 
the uiiabia^to-feri^dfti®:- variable,,. This ft* 
duces to minority coefficient to-2 ,?% afid |or“ 
dferline significajice. 

Next, We remove the F.D1C misclasstfiea- 
tains that mudu Ifi the data, The nature of the 

'the -orig- 
in at Fed*!* tended and our matched Fed* 

44.Tloteifeaids8i smaller differed 
md white- »|eci : »aB rates . JEer ■ it#- results Ifiht 

regrtssiatti techniques aad dint am unable to provide an 
UflMasei .meaMfn of She « iBisansh-p be ween economic 
disi-mstcrisjic* rm& mortgage daeistoos. 
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TABLE VIII 


Reported MisetassificsiiOsis 


Typ* sf MIseliMesljfl'B 


Maxell 

WMtdrawtrfey Applicant , 

$ ' ' 

i"' 

Cciipfcr Offer 

8 

0 

Rsje&tet! by Sjs&cift! Program SeeMist Overqualified 

4 

2 - 

Redly Approved 

5 

0: 

Number of MiKlanilicaiieiu 

26 

4 


mi 

2174 


HMDA sample ate (pportea 'a the T&hie Vl!l 
Note that almost al ! of the serious enure found 
by Horae appear to come from the semple of 
applications that do not match the HMDA 
date Therefore, there are only tour remaining 
FDIC errors to remove. Removing the four 
FDIC .Indicated miscUtsified wjeellew low- 
ers the coefficient to 2.1% and the e-statistic 
to I 55, though to save space we do not report 
this complete regression in the table, 

Second, we attempt to restrict the sample 
to more reasonable interest rates. First we 
limit cur observations to those with interest 
rates between 5% and 14%, which lowers the 
minority coefficient to 1 .6% and the (-statistic 
to LOT . 45 Restricting observations to those 
with interest rates between 7% and 12% low- 
ers the coefficient to 1%, and the f-statistic to 
.66 (this regression is also not shown), 

Finaliy. replacing the Boston Fed credit 
history variable with lie meets-guidelmes 
variable lowers the coefficient to .6% with a 
r-statistic of —.47. 

What can we conclude from the sample of 
observations for which the HMDA variables 
are correctly reported in the Fed-enhanced 
data set? First, this cleansing of the (Seta pro- 
vides results of tie same general variety as 
the earlier attempts at cleansing the data. 
Clearly given the lik elihood of mors n the 
remaining data, there is l ittle or no support For 
the hypothesis that mortgage lenders system- 
atically discriminate against minorities. Tak- 
ing our results in combination with our under- 
standing that noise might very well bias up- 
ward the coefficient measuring discrimina- 
tion, there is even a hint that mortgage lenders 

4J, This is the iupmed iniefestreie adjusted ft* prop- 
erly tsir and frasutwure. 


might favor minority applicants. We caution, 
however, that these resuits can not warrant 
such a conclusion at this time. 

X, CONCLUSION 

There are good economic reasons to be 
skeptical of claims tttat tenders discriminate 
agsmst minorities ,n b ir approval of mort- 
gage applications. Discriminators who would 
turn down a good loan harm themselves by 
turning down n prod opportunity Further, the 
current regulatory climate has put great pres- 
sure on mortgage lenders to ensure that its 
employees do not discriminate against minor- 
ities. 

The support for the belief that banks dis- 
criminate is based largely on the data con- 
structed by the Boston Fed. Yet, we have 
shown this data set to be deeply Hawed in a 
way that is likely ;o bias the results. Although 
some other researchers believe that the errors 
in the daw can be impaired and diet such re 
paired data support the conclusion of the Bos- 
ton fed, our anainiv of this data indicates 
otherwise. Our reworking of the data provides 
no evidence for the conclusion that banks sys- 
tematically discriminate against minority 
groups But we find it unreasonable to think 
that all the errors 'it this daw set can be found 
with the techniques at hand. It seems impru- 
dent, to u«, base any policy decisions on 
analyses of these data 

Unfortunately, the Boston study has had a 
tremendous influence on public policy its re- 
cent publication in a leading economics Jour- 
nal can only increase its standing. Listen to 
Lawrence Lindsay's assessment made after 
being itsf turned sf tit? numerous proHcihs 
with the study "The study may be imperfect, 
but it remains a landmark study that sheds an 
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important light onto the issue of potential dis- 
crimination m lending ,ul6 

Spoke tmen for the banking tndusliy have 
remained relatively silent. Their public ac- 
tions have been largely limited to statements 
of repentance, payments of money to minority 
€%«( aliens, and promise to develop new 
techniques for ntsrtoSiut loans to the minority 
community, such as the euphemistically 
named “flexible underwriting standards.’" 17 
Although their silence might be taken as SB 
admission of guilt, other forces in the regula- 
tory climate have operated to constrain hank- 
er; from acting any differently. Titus, serious 
academic studies ate the only method for de- 
termining the troth of die matter. 

If we are correct, the media frenzy associ- 
ated w rh the -elcase of the HMD A data every 
year bis been largely counterproductive for 
achieving art even playing field tr the mort- 
gage market- The “progress'' that has been 
made in “helping" minorities may not he 
progress at all. After the warm and fuzzy glow 
of “flexible underwriting standards” has warn 
off, we may discover that (hey are nothing 
more than standards that led to bad loans. Cer- 
tainly, a careful investigation of these under- 
wni'ufc standards is in order, if ,h» VsJi- 
tioniil" bank lending processes were rational, 
we are likely to find, with the adoption of 
flexible underwriting standards, that we are 
merely encouraging banks to make unsound 
Joans., If this is the case, as preliminary evi- 
dence suggests, these policies will have done 
< * isserviee tv the;'' putative beneficiaries tf 

in future years the y Ire d ispossessed . fro m 
their homes da to an inability to make their 
mortgage payments. It will be ironic and un- 
fortunate if minority applicants «!jid up pay- 
ing a very heavy price for a misguided pehey 
based cm badly mangled data. 

Finally we must ask whs, diet this type of 
problem is endemic to other studies of dis- 
crimination. If imperfect data tend to cause 
findings of discrimination where none may 
occur, then extreme vigilance is required by 
those conducting such studies to ensure that 
the data used am pristine, Have researchers 
taken sufficient care in (heir creation and use 
of data? Are the data used sufficiently good 


46. Correspondence dated March 1, 1094, 
47 See Mansell 


proxies for the purposes to which they are 
put? At this time we can only ask the ques- 
tions — others will have to provide the an- 
swers. 

appendix a 

Interim! Inconsistencies in the Out— Critique, 
Response, Rejoinder 

The following is a lining: of the internal incon- 
sistencies that we encountered with ibe (fata. After 
listing each data "error'' we describe the response 
put forward by the Boston Fed researchers when 
14 <a/' « - « and then pec >'t « reply 4 

t l i. i gb tat re' the last m i here, wt- be! »• that 
we have accurately refteoied the arguments of ISO 
Fed researchers. 


Hoi# * e i*r,o , ! ter loan and tor momf h tvs- 
merits , tr in 1. dr i -n we Be 8 ton Fe„ lira allow mg 
as to calculate an tmaresi rs’e on the .-a-h n[ she 
loans in ,h<* data set Since the monthly payment 
generally includes taxes and. insurance, out calcu- 
lated interest rate will overstate the actual interest 
rate on the loan, although we attempt to ameliorate 
this bias as described below. 

We discovered dozens, if not hundreds, of ob- 
servations for which our imputed Interest tats*, wore 
either mo high or too to » <-i be belie ed The «ua- 
joriiy of en ore appeared tv he in cither the am turn 
of the loan application or in the reported monthly 
bousing expenditure, Since both of these variables 
are used eutorute i be. variables that ar centra) 
to the statistical artalyjis (the expense ratio sal 
‘ora to-value ta,,c' these races eu be ciuiifl «< 
as "i'j„ trmsctiplien sm rs 

For example, we found many loans whh interest 
rates wen above market.. There were 155 loans with 
interest rates above 16% and 69 loans with interest 
rates above 20%. 

Append x fauk 1 lists ■ few sane with very high 
imputed interest rules (found in the first column) 
ranging from 4.2% to 85%. Most reader* will rec- 
ognize these rates as being outlandish 

Although property jxes and sutancc are in- 
cluded in the monthly payments, thus overstating 
the true in teres ait, <t earned unlikely that prop 
arty see:- and insurance conic -ten begin to »v 
cou it for she very high interest rats s the*' appear in 
these observations.' 11 ' In a previous correspondence 
to the Federal Reserve’s Board of Governors, how- 
ever, Tootell tiuti claimed that these high interest 
Ntei' 'were due' ehtnelyitS the iiJetBslea of property 
taxes wid'iiiswaiKe; 

Low lotm-to-value redos make the housing 
expense for these applications seem high given 
the loan amount, simply because tire taxes 
*«J insursNie pretniittsts « a house with a 
email lean relative to its value ere a large 
percentage of the housing expense. Thus using 


41 We had a footnote about the impact of progeny 
taxes and insurance in our earliest working paper. 
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Some Appiicaiseas with. tfereMOftably High Interest- Hates 
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36,000 
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1,260 

66,00(3 

i 30,000 

$t%. 

61% 

i:74j®t3 

48,000 

4j.s 


• *7,000 

mum 

50%-' 

65% '- 

230'#: 

43JM0 

■■Otis 

'2, lit' 

;-4l # 

' 288,000 

- $m : 

20% ' 

m,m 

40,-000. 

vsCii 

2,314- 

6a„ooo 

27&.O0Q 

. 60%: 

85% 

43# 

9,000 


636 

28,000 

.42#-. 

74% 


lie housing exp*B«:.. w„\ »0ipiUi£e to; tttCf&S* 
compleieiy invalid : 'for observations 
mill:. • ; low: • ! : riikw **: ' ' 

Brown eand TooteM largely repeat this; 

This |txftpaUng ixticmsc js*es§ m * rough t «ch- 
njque and : w§! y not :. work .. for . .muht-unlt 
.properties m PfOpsrt i es for which to mortgage 
leara is. small ' . is - relation to' - offer ' ; elements 
of tassto expense: ail the fespssted 
n*tc& to they [Day m& Lfetowitz] find are 
too high involve pnpacint for which the 
Ioa»4&»vs to; raties are very ■ lew Hess than 
35%), In a few asses the ferisi of lean may 
he incofmi. throwing off rniputaiients of to 
iejest jaies* 3 ®. 

It U true shat Imputed invest rites for loans 
with loan-so- value ratios might appear unreason- 
ably high due Its the relatively greater fraction of 
the monthly piyMeftt that k sflrihatibk tp ta&ts 
osS«rai»e«y ; M tfr ' . th® S ^ • 

thiothtt'’ wfceifr -ter toMgih. dsewerihe*; 

itops^itols'to 

."Tihiiii ft. ;W'oa$i-:«iist.'. fee ; .snrtrisSn|. 'that: Ibaa^d-^ltefe- 
ratios an?: frequently small for mis group of appli* 
eaifoni if to ton-M 

. . Most impo.rtsirtl^ however, we- fchn- muiti iw di*- 
f eeflf ■■ i' the impact.' df-pFOptr^l.^es'lii#: todptoe 
Bcwwroe fetid To&tdS sppsiently think lint .the apto 
iffeillty that. fetgfe interirE rates might If eypliiit#. 
sitifel*. flittM-.!* Sttileieni iO'OPimlNi that fey 
are,' But toy did not examine whetor insurance 
and propeity -tiKei'- soMly did account for 'the m* 
.... 

A& ll turns ©at* the pteperty tax rate in she Bos- 
ton Area is jsufejiely available information* and typ- 
ical iiiSu ranee pa^tojits can he easily appaixi' 
ratted, The last coliwm In Appendix Table I pro- 
vides- iotettst rties: adjusted uitaaQy iis. tMs. mourn.; 
Note tte alihoagb fils ad)u,stnienf deeg lower lie 
ifRjwited Interest tost somewhat, to adjusted rates 


..... jfflffiefi 

#3 lafrtduyL. " 

50, Page 14 tn Stown* .and Toottlt. 


ihe'r^fes. j^vsillhg &fl#; 
mortgage dmang the simple period* and in 
sn any p„rtan that we are familiar with. 'His 
»'ft pi> isrble explanation tar the extreme levels 
of iftese imputed rates Is a serious — rot in either 
the W{t®r?«j amount ef the loin or the estimated 
monthly payment. 5 1 

Naturally, there ore similar problems with very 
low interest rates, as shown in Appendix Table It, 
Here we have a set of loans with negative interest 
rates (there ve 47 such i-mos ,< >t,t late, a^d Si ,f 
we adjust for taxes and insutance) which are part 
of a larger set of loans with interest rates that, from 
the point ot view of the consumer, ar* simply too 
good to be tree- For example, there are 100 fixed 
rate loans with imputed rates below 7% {unadjusted 
ft- uses and .!>!,,(, u»cer a id 202 Fred .at loans 
win -st ,vbi 7<u (adjusted fo taxe and irivr- 
flnee), at a time when interest rates were in the vi- 
cinity of 10%. 

Upon examining the data, it is clear that for 
tJTtt of the mo at outrageous interest rales, the >»* 
ported loan term most likely has a dtgil missing, as 
'! t Soar % ir is indicated to be »h .is 36 month 
(20 such loans), although it is conceivable that we 
could irate same ten short baltoon payments In 
other instances, the ta-sa amount, or monthly psv- 
Ttn, must be incorrectly recorded 

Once again, Browne and Tooicli pot Forward an 
explanation: 

Almost ail af the imputed «es dial they 
[Day and LiebowiteJ conclude are too low 
involve two-to-fonr-unit [ roprrties. for which 
the hqusiog expense is reduced by rental in- 


S1:»...Tte:prapei3s i»*.iiK'6 fm. Bosicmm IWMUV' 
wmh we wefe iold #a| te|h«f mn &he 1990 p»pert^-m 
rale sfee fepusiEl-Kfices lid Eitcrca&sd, sb -#e:-'«4. i.-aJ 
l. s m m Mm CNialMMl fa 

di-tenroric the higher property rates In the ccmmsy, which, • 
if -used, wouM »t hiw a3ier«d out cmdysfoiss. We sst ihe. 
Iftsufiriate rate aiv.5%,.. 

•'52., grown® Add TftWKH; pegs 74 - 
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mmmm table ii 

with- Unreasonably Low lnteresi lLsae& 


tHirtf 

AiibUHi 

Loan 

.. f» 

Value 

Insputfd 

Rite 
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Tcfffi 

(asonfesf 

Marigsge 
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Eipmssj 
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:i4s;ooo ; -: 

;03-.. 

■-I. ,099k 

M:- : 
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6 

mm* 


400,000 

:ms. - 

-SJ3K 

ii- 

m- : - 

-.:'t- : 

.«,«» 

130,000 

mm 

0.58 

-i'to 

m 

■:m 

„ ii: 

50,CMB 

311,000 

-53,000 

■ftSfl.-.: 
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m-:- 

-4-; 

%y,m 

no,oo0 

184, W 

\4$4" 


im 

.1.81 

:.J; ■■ 


mmo- 
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-'58,000 

iwm 

•igz;W 

' 0 j'3 - 

-%% 

3«Q 

JO I 

:--.ff:, : 

:32,#0- 

m t m 

Tisiito 

■mi 


m 

30A. 

m : 

42,000 

165,000 

n M® - 

0,43; 

■c*m- 

m 

im- 

2S 

76,000 

IH.OOO 

'60, 

0,35 

■ ~m- 

m 


.4:.: 

80,000 

t7O f OD0 


' Thirds are two tvpt s of errors indkited in this 
«&ptaa*tioB. As a factual mailer, of 47 loans wife- 
negative iistetest rates, defined without adjusting for 
•iMSHfanee -aifesaxst jq- at tm be -'MciateMt- wife. 
-Blown# and Twtell* ml% S : 0 #» wltiHMit preper- 
lies, Fnr 8-® lotos with interest rates below 4%, only 
30 arc multi-unit homes. lb os not even a majority, 
to say aoibifti of Browne art! Tootell "s "*imost all,” 
am two -to- four on it properties. Three of the loans 
wThe- table Above; am -mulfeurai homes, 

., ;Browne and Toolel) state' fesi for multi-unit 
hot ks, banks reduce the monthly payment on the 

mortgage by the #xpeet*tf Mt*l income. Tbid-ia- 
possible, but if it were true as a general rule we 
sbwM mpeeHd see to muM-tawi tenet. wptld 
fe&ve befow norms! iasteresi rates and, m well* four 
•unit homes skfeld haw lower Interest rates than 
three uaifl homes*, and m forth., lis/k^wMi we. find 
is feat four-umt homes have higher Imputed interest 
nfei-tta single- fesily; "ho** (jfS&H ie.10 s #£j 
.whereas- two mti three iHtii.loffies.bwo Avorifeaffi- 
-puwd Mtes;. of 9\2% and 9 . ®L- Wfeat -actually ap* 
peats- to-happen m ;fe!A to&if 1& to haitos&to: 
times reduce the monthly payment by the rental 
M&iof wkM-fhtti»-iWem^ toMi* .get the lean 
approved, . .... ' . 

This leads to a serifflas. cnne^iual. snot In foe 
'Ec^jnHitetPts* Since rent frent ienauts-ii josnetimes 
suMfscied teffi monilify . jnyniMti and sometimes, 
added to income, %wq economically indistin^ish- 
abte appli-steifoas for gjtijgiihiM 

Ymy dlltoii. i«»e asdm«iMy ln«t- 

lag payments, One application audit add rental m* 
come to the denominator of the obligation ratio, the 
other might subtract tt from die numintDr. When 
.iisib : 

abutted- in IteMiwb lioerent ways; bow gun any 
analysis using foe ratio as an Independent variable 
be -expected tttfritividifc usgfislfesuitsf -One answer 
MgSttbe-.l# feramv# multi 4anll homes j&mtiwnnik 
ysis as : we-:' had iligpslM I.a.":'esrlie.r 
l»wac and Toptfll warn us a< splitting the sample 
'it - poi .Itiittfieif * s ' They- •sppeuehtly.- never; foaliied 


•53L ;®ibwiia and . Tootelb'. page : TS* 


ifcal their own .analysis requires that they do exactly 
that 

L<Wm$ M 

.Hwe were-44 mortgages that . were- btaiflei m 
rejection* although they were also classified as hav- 
ing been sold in the secondary market This is 
clearly imposifoi#, but ft does not appear to be $ 
random tniaKfiption error since 41 out of the 44 
mortgages were, applications from mlaemfe/ m 
event very unlikely to happen by chance. 

MTBM hive ml attempt©-! to ©xpkin haw s 
loattlhai. is rejected: eftaiieji-,lHs-:SoM. fc; fee second- 
*Jjr market Issi^dth^inatethatbocbtltemortpage 

S 'iim (tcceptAejcct) yanifefo md the van able 
log if and to whom a mortgage 1$ said come 

fmm site ofip?t»l MMBA .dats,, mm- nor ■ tom. fee 

additional data collected in their survey 

Bay-anti Lii.bowte Hg^- note feat some rejected: 
feoflgage epplicB-ttotts- /Were apptiteisdy sold.. 
Both |vambtes| came from the ©rigsrtal HMDA 
iiirv^,. -We. did riot- Hse,-. : data on. lem 
sad did v«IM«*C7;tNsp,.%U:fe^ M ; 

. Hmgt-toy- claim that- lbll-*irer It not Ibelrdolng. 
Opo.R foftber -e^aminitteti^ bowever* it a^tafs that. 
ib$$£ mm§ w*re not in fee original HMDA data. 
The onginal HMDA data for the fiostoo MSA, 
which consists of mm nineteen thousand (convex 
tfonsal) imm* ccmtaj®;. only -len-dbservatlosis which: 
have the attributes ( error) of being both sold and 
Only . d.nefoftl^sf .: is a. feisorltyv bbte.rs'a- 
tka, So s ft a fesnimmm, 4f of these 44 tnc-ortsi&ten- 
des are net in the orsgkaf HMDA data. Purifier 
exaiBmaiion revealed that mm ©f fee 44 errors in 
MTBM's date mailed fee HMDA bib; 

aetpilly -Mtfibii-esl #f &®e®fors- to. MTBM'sdata- 
ml Tfee YMfihlGi- may. igv-e ih« mBnes as 
those in the HMDA date, hut the inconssstent Values 
appear to have developed during fee creation of fee 
Bes'tcfe. Fed data set. . 


;S4 : , Browiae aai Tootel.|. page 74-,-; 
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appendix table lit 

Approved Loans that Seemingly Can Nmr Be Paid Off 


Net Worth 

Itenit 

Amount 

imp0Sed 
i merest 

Rate 

Loan 

Term 


Tsariy; 

IfUffl® 

Appraisal 

■•^7JI9 l 0Ofl v 

SJ.BOO 

!«% 

w 

. ms-: 


mm 

-4,531.000 

101,000 

12%-' 

m 

i ,«■' 

si-ideo' 

H4 t OOO. 

- 4 t mm 

■mm 

-i09% 

u 

441 

nm 

195,000 


187,000 

16% 

m 

'2,153 

165,000 

mm 



13% 

■m 

L?i* 

7.8,000 

214,000 


mm*tk . 

Our review of tine reported set worth of appli- 
cant® in the Boston Fed sample revealed that there 
.a*©-, at tesst-lfvft mortgage aspifeatitHtt whet® itt# 
ipi»|je«hite..i figf wafth^f fe$$. tjiaaiegsitve urc 

million ddltofii But this is only sht tip of the toe- 

hmg. Assuming that $Q% ©f income was used to 
repay mdeMedness* tee 11 mortgage appli- 
easWs.- who -would need more tMn tart yean m pay 
ThMr (prior m .this mortgsg#-4#|- ©ft. ©ten Tffhe 

iideRtti»i©wief©sczsK . 

Appendix Table III- -|1 m: five uxirettre msm of 
negative- net worth wheife-the mortgage aj^Ucaiiort 
was approved.; 

T|se application op the Best row iodteateft M ap- 
plicant with almost eight million dollars in ttft: dilft 
and m facome of thirty thousand dollars, being ap- 
proved fora mortgage offi%'1ive thousand dollars.. 
toms iMs-seeaii Fsniis.toiSj.aj well 

either®,;' te imi iftv€ : .swfifefens- 

|jS£eitid pay ■ eff-tfe their dtebi, 

mm at. a ritodnst IMiste-of InlMsvf* to iMs evi- 
4tnce ofiata error# Boi.-aceerding -to/iiewRe-aPd: 
Tbetelh Mrae -is -iheir 

■Thus; flddtewjizj cites as. stoiinnr examples 
of ctm® . sp-plicants who were sppr#ve|.''te 
loans -despite: having negative net wote'TWs-- 
as sj? et Sect jvc rhetorical x^chmqm since, st 
:fhst add that: someone 

wMk. negative: . ©ft worth weald be appraved 
.fora tea®. .-Oss refleciksh., however 1 , ■'- one cart 
popt .many reasons for . Why . a negative set 
wnrth Would net predade reoesvaig & to« rt 



Browne and TooteSI seem to have came up with 

sn-effelfete. tt'etortosl 

only part of the story. Hey neglect m tell the reader 
thai these negative set worth figures are in the. mil* 
litotof ttoilito*. They; go- m: 

We ehese s»s to exclude uimsasi observitlons 
from the dtis bag© because we iisi neatuidird, 
other ."than into'iti.oAV.f’er wls* - were liaMiible 
vatees.,, For example, toot were physicians 
with very large umts, and even linger jib* 
Wlli:feSvh'..0thcr ieiesychert'.'t-sn''ehooje-.te. : :drop -' 
these; ;ohsm r aifc®|.^' 

SI. BrowMind tTwidj*; page 4& 

§Su;Paga : .73i. s.nd: Tc«3teSl.;: 


We find.- it Jmptouslisfe. ttsat test observatloEis 
represent loan applications from medical doctor® 
Since the level of debt 11 far beyond the cos# ©vest 
of medical school and the ipcotpes seem im low 
for datiors. There is a deeper issue involved her? 
as m$i Docs common sense and totitiitoei have m 
rote in eosaomte-atialysk? 


lo&n-tQ-mftt* Hatrn And Atort&dg# insurants 
The suilicRu of Use Boston Fed study stale or 
page 17 of their 1991 report tel: 

' Motor-- hnportantlyi. ■ the secondary market -. will • 
not a-eeept a mortgage teas that Iim a teas- 
teWitoi rads in excess of Si3% wiitont private 
mortgage insuraace. Thoi, .toy epp-lteanE with ' 

& high Soan-ro'yate' ratio who is rafyjed- 
pnvate mortgage msurar«'e is '.likely.'; to be 
denied tk loan. 

and go on to state on j^fC-7l : "of:theli , ;-i^sorL. 

A high t«n to vatee rati© raises she probability 
• : .of acnie!, but the effect is relatively small, 
'This result occurs, beesyfie virtually si! 
plicanis' with. ■ laan-to-va.ti«E ratios ' over. ' 80% 
mnsf '. secnfe : : ; private fnortgtge insurance , 

. Our ; dtsenss-tons . with. baBkef® . Indicate that 
MTBM are t&tttti In these statements,- Conse- 
qutotlK w »s* nnprind to Ibid ftit mi ©f 112$ 
loans with toanrto-valce ratios 'greater teo 
- 517 teats upplkahk, almost half, failed m apply for 
mortgage itisurajace, yet most of them were ap- 
proved*. Additi©na!l|' f !1$ a.pflida.ti©fi£ ^e^ -re- 
ported as sold m the secondary market even though 
.teioan-to-V'^ue'yralio exceeded 10% and;'to'e'.'appll“ : ' 
Gant. did not ..apply- for fisottiage losnfinct, 

There also were. Sl.appiiGattehi with. toaiNte*. 
"vnlnn ttttev jfnrttf than. 1 :i 0 %. that -te- 

mortgage w«$ larger than the putehase price of the 
heme), wbieli we have been told by several bankers, 
il-- ¥«t§' : stooSMai,-:^ :.7i - :®f : tbe®e .IdaitS- :'wtte^ap“ - ; 
proved. Additionally, there were 121 applieattons 
Ssavto| teap^vaJjte.raias -in excess of JS: s . rnosi- 
■■©f.wfeieh uwts- also approved.. Hits is pa-rtienteily 
iitrprlrteg Msice - M. ii uiaMly allow- 
$Mt rstto. Many of toesc loans arc 

fOttorded m feavlijjg'ten sold.-, to toesecoodaiy 1 toar- 
,fe«3 even though they were to dear vloklidfi of sec- 
ondary market requiremprats.. 
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appendix table rv 
fccoiitisIM'' Msittwes oflncome 


Espeme 

to IbeptHi 

Iflile In 

Beaton 

s'ertty 

Calcalated 

Rstlo 

Eislng- 
Monthly . 
Total Income 

Cskeiaied 
Rack IF ting 
Employment 
lute Dine 

Cikttlaled 

Si tlo If king 
Yearly 
MMtoAiii* 

Yearly 
. -Incojat--.- 
(ISMBAf Wi) 

Calculated 
Inconae from 
F«d iMfycy 

,-ii. 

.■4tVl2- 

4406 

3525. 

35 

to- 


41 .01 

45.90 

26.13 - 

.-44 

28 

41-.: 

--42J4:.; 

67.46 

47, r? - 

46 

51- 

28 

IliZSF 

43,32 

27. SI 

■58 

143 

13- 

AMIS 

63;52 

13.18 - 

YM: 

33 

35 


-74,58; 

3549- 

ffl 

43- 

2%': 

230.11 

230,31 

2302 

m 

6 

29': 

39.67 

4121; 

k'4l 

43 

12- 

-3F 

43.75 l 

46.12- 

2193 : 

59 

n 

-28'-. 

-..'-.33J5--. 

3-1.44 

' ZiM. 

M 

S3- 

■ It’ 

39.13 

5-7.02 

17.03 

-m 

44 

M[ 

281,29 '. 

281.2$ 

':i2'i,M--; 

: f4tf 

14 

W: 

item; 

39.35 

34.07 ■ 

.-23- 

31: 

3f: : ; 

»1 >s 

11AI- 

’■■iitiA- 

'53; 

n 


After we reported toese tocts,* 7 the Boston Fed 
researchers (Sealed:, that- the Treed tor mortgage in* 
syranee was stot as great js; ihey- slated l» 1992. 
' Browne arid tdole'IT stirtcT 


Because Fannie Mae grimily requires mart# 
gage insurance ua. tugh lefttH^Yslite loans* 
the- exis'ierice. of such applications. piefowrixj 
argues, is proof of error. But while'- the s®.- 
ondsry market it»&IJy reqiires tidrtj^ge 
'ilisiifimOe ' S®*na-.: exscptiofes «an fe 

roaie,. hfarer In^rrejilly* mm¥ &t -ifaesft-.ap" 
flicillsKS were deeded .and filers were kept 
tft tie lento' portfolio m<L thu^net subject 
to s-ecM-darj' market gbt.iel.ihta- 

is it ttttly -mmomhk is* conclude that hundreds 
of loans in ibis sample were "oteeptions’'? Also,, it 
it our ti-bderstandilg that even when loans are not 
50 Id, they generally conform to seuemdary market 
gyidblMtSc 


Jit&mg Amf Expengeflncome Mmim 

The Boston Fed collected date on both the 
fmertiiily easffcyitffifif :■ teoirte. radnumilily ochcrdii* 
©otsie for 'hods -the loan apf 1 leant «i the- c o -ap ph- 
mm« It the «*igto«S HM0A^m setm* 

cludei: i. Separaft vtfj^le far the -a^pgpli: yearly 
Income ol die aj^licanYand ■ She-- co^appfkmt .-Ome- 
might' expect - that .these-, viii&hles -shtmlsl be- asissis* 
tent- with- each otter, Vet*. tfaettw; Uttpf^ckkm 
where Ihe'.tw^-rn.easai'es ofiftseomer'di'ffer ■ by mo re 

thin *ai : CtieS; ' wliire tlte.'diffeence is tic re 
than SD9b» Seme- of tfrteefteteKSi can be found In 
thrtwG:rfghfe eisksjpfi® ofAppendk fable- JV1 " 


.... 57, We • pointed e«t. many:. of- -these, pfobteitts -in;. 
.LfeboWiii f 8I0S131:,: i etttrito-ilHs; F^.'a'remiRWBS she' -Bsliis: - 
Fed* and vartanslwbfMriig pa pel’s, 

Siv.-.Bmwnc *i(4 :ThOtifcpa@E 65, 


As b defense to the difference between the 
HMDA income, and the Fed extended income vari- 
able^ Browne and Tootfll . stater 

Another mis&'tatsmien* [by Isefe&wItKj is eai- 
egmizhig as errors observations where yearly 
sod ntotriMv income flgurei do net agree. 
The yearly figures are from the fenders' brig' 
iari HMDA submissions- They were mi ©art 
of the Boston Fed M no? were they 
W« by She Boston Fed, although they were 
made available to researchers as Mrt of toe 
public set, The Boston Fed fed not use 
the HMDA -meomft-. : figurey lahd instead, rc- 
efuested the maiilftly mmmz figures Fmm the: 
loan applications Form because the-' latter were 
,mm precisely:' defined,-. 

There are §everel problems with their dsiin. 
■Fi-ist# Appendix Table IV pseseaiis aumttrfius in- 
. vMnttt (oiit of- a, .rmiek teyw^poiip} where the cx- 
peRs&income, ratio edDectedin thfcjred' survey (left', 
column) flu better will the: HMDA yeerly date 
■;Cfettfe'. -e©1iiffii5-> aadmotlte **mm precfself de*. 
ilfaed" Boston Fed monthly data (second .and third 
mimmh Of online,, ho alresnwivf cxplaRatlcai.-.is-' 
tmerely - that , the- montMy mmm% m the" Fed survey 
it' a perhs^s the reported £Kpease/iih: 

come relio k at fault Given' the plethora mf data 
Errors, dthsr.of these pbasibiities would come as 
-JbMifrfc ... 

Noto that ibe Boston Fed collected data on. the 
raonthly tousing expanse m well as the ratio of 
monthly housing expense to monthly income, 
WSitoh is then used as an ^xplanstory variable m 
their study, Ws used the Fed coltoctod monthly In- 
cosno sud ntontMy bousing expense .Hires' m ©tsr 
cheeks- tor emnsiFt^y wifi ■ tbi-. reptMte-d .cxjreni.se'- to - 
ineon^e atio. When we constmeted the ratio of 


. St., Btowne and Todtoi,- Ftg# -73..-', 





183 


m ECONOMIC 

Ammix TABLE v: 


Inecmsislehi E 'Expense to Income Ratios. 


Eipiitt 

to':"" 

Intoitil 
' Stattf 
l& ' 

Satyey.' 

-CfifeB- 

titli 

t&ihi 

toi&f 

Megthiy 

Ttoiti 

ineorw 

€*teu- 

titsi 

UM\® 

IMB* 

• ’Ifetfit.; .. 
iRfeoihf-; 

Csli.tS 

l»t*4 

Raito 

Uilag 

■fefcHy- 

HW0A 

&*t» 

Ew^lOf- 

rae.W-: 

ApptKlO! 

.Mapi'iy 

Etopl^y- 

AppHeanl 

■U: mm\ 

fBdftt' 

niSSfa 

MentMy 

Tout 

iBcsra®- 

€*• 

siiatldy 

ICeasto* 

Ixptife 

Ve&rly 
Insane 
{HMD A) 

imm 

to 

.31:441 

3 im 

m,m 


b 

1871; 

J-: 

Sill 

45 

. 3: .. 

24,% 

$$m 

. 33.41 

. .> 

I®3 

ms 

16D0 

883 

to-i 

s® 

nm 

ium 

*0.24 

\m 

O 

18S4 

4 

1471 

■M: 

er&i 

20 M 

MM 

'24. to' 

11 m 

1600 

303# 

376? 

llbfi 

tor: 

e 

iiM 

104,64 

68,i4 

. 0 

ijjj 

561 

12.13 


; ..ir. 

4:3 •• 

i%M 

mm 

-.18,78:- 

nm 

1666 

4235 

1666 

mi 

■;«■ ' 

m&: 

i9.m 

MJ2 

34 JO 

4 m 

O 

mm 

Q.. 

145(3: 

-::5&".::: 

bito 

tij-s 

14,75 

■■IdiWii; 

mi 

Q 

1 0790 

..'a. 

m®. 

418 

-•If" 

».« 

26.fl 

^-!.5S 


2166 

2312 

mm 

mi: 

■:%\ 

58: 

43.38 

43,38 

31,52' 

1 156; 

46S 

050 

m 

' .785,1- 

:i"32:' 

0.37 

36=73: 

3673 

36:73. 

3066 

0 
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' \ 

' istof-- 

■ M 

9 
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»iW- 
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0 
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SS. 

&B ; : 

35:33': 

4i,n 

43:81 - 

1042 

23IJ- 

3i5o 

2650 

23*0- 

m 

to 

37.17 
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'37i.1T: 

4J« : 

m 

409-3 

0 

3 $56: 

to# 

#tof$ 

32,:83. 

13.85 

■15, If-: 

l#7 : 

■6: 

346? 


UM: 

# 

38.24 

i*M 

25-52 

■Witt- 

Wm-. 

4293 

3- Iff 

4293 

iii<s 

IDS' 
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43?S 

'325b 

4:37$ 
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65 
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■mM 
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&7M 
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: -a 

3875- 
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: 47 

Ilf:: 

mm 
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0 
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-i'B 
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ms 

8 
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■fi 

M.3 
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92.27 

: <44J2 
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nm. 

O' 
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23 

4T2-: 

38,63: 

mm 

20 JO 

S6&7 

" 4331: 

LIS#: 

9335 

nm 


0 

Mi 

74.61 

:4M9j 

i m 

0 

259-f 

0- 

1253 

:-'32 

... aj2K 

: : i2AS 
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fteuifiip expense to 'meome. we were ©Ren enable 
tv r^pllcato-vlhe mttojMi*- i # In® I tinted - m a $ e§?- & rate 
explanatory wfiftble The 4i foresees that we find 
arc quite dirasnatic. In 55 maiine-es the deviations in 
the ratios are greater than 5G%* k 140 coses the 
dttviRtitatoBV greater than 23 &"hhI lit 337 eases 
the deviations. are greaterlhan 10%. 

Whit tbis my$ to m is that for the bwedreds of 
eases wftift th* cifcyliMd ath dl&a, greet with the 
mpmM rati-to either ills: mmiMf expetiM is - itrtls- 
stated^ .or ife£ Bt»niil5f:..kcbiie: > or iftis. kemnefejs- 
genie tafia* Tit Fed researdters^wssi: ttaSRuae-ibit 
ffcv : #xpe»iv to toMie-i#HHa jlnoe iWitii- 
imjKMtaFit variable £rt the regrcssjtoras, and that all 
the errors are rather septate, Kiimefator wnd-dtaonK 
kite Biu this appears to be just wisfa&l ih'mkmg.. 
For mampK Appendix- Table V presents cases 
where it seems fairly easy ..to coireliide.'kat.'tlf ■«&-.■ 

p&nge.-tv-jiMise iinois..irapppprt xsvvcM. 


40 . In vditt words, she Boston Fed dan, include u 
Mparase vartabtes ibc Eiii-naMer, dmdMoMlMttr-vndllin 
r«llo,i...yerrbe three varaMes . are' sraMtniistent 


Among these cases are seven ohserwllons: 
where the expose to is same fade wts ;fepa-ited &$. 
2 ®f% aij iiipdfsibiiliy; if the iQsrt wsi t&ife® paid toff, 
kosher jniUdetSt- it is-quite- clear that ratio had, 

the decimal point to the wrong place, Sit yet otto • 
c» the reported ratio it mmsasonably high com- 
to the cslouiiled ratio. Thes® are, however, v 
ftHnbriqr of the cases where the. reported fitlag 4if-. 
fm Hd^:ile«ak«late4 utitiK.-. in iMttff-ffiosrCuE 
is Appendix Table IV) we really can not be sure; 
where the error leading to the kcoftsisrdncy lies, 

kfi$ce!fme®Ms FmMems 

■ ■;fte:;s^e::©fe«rvatioi;H.: topptijrto siase-i 

hath It applicants . 

' i|^ihgiitiiwo:dSteski : . btnksv 
' Than® -tie three Scans that were approved with 
"expense •; 'to;ihcbip.e,"raiQS ••p'da ter : : tliap . v1% ; find 8ft 
additional eight with ratios cent .50 {.28 is the usual . 
cutoff). ' There were threeappHcations with " : t$* 
pettseiincome"taiso-s .toVer ijy '■ ■ : ■ 

. Theme were mine applications with obligation to: 
income ratios over 100%, one Of which, remark- 
: ab^-. was- H Wi ^l::iifish©vid;v-'^Vi|. oat fif 
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APPENDIX TABLE VI 

Matching HMiDA aod^ostaE'f'b'd Data 

1, Otserw'ftlseda m Fe&cxjtendcdl DsSs '3PI'' 

t Unique .Ofesfe^ito Based an Key Variables 2833 

3 ; Observations in HMDA iDain ; .(MSAli 2 D) J 0484 

4 Removing RBffftMcjngs,. GkrmmroMt insured and ftaees fitter than Whit*, Bisefe a«$ Hispanic 19163 
Less Than. 2:,i; Loans i'7M5 

6* Umqoe Ofeserwasew Bused on %Mf Variables IS4I13' : : 

I. $ of Unique Fentnutariani ’of Key ’Vfcrirtlw for 2412 Duplicate HMDA Gbservaiicme -. JQ 6 I 

J, 

9* . - UnsiMUctied: Fed-cs tended Observations |2«4j.: 659 

If-. ■. Mafehsa-ef 2JP3 -' |.06!-HMPA-€Hbse? , v*ii6iia> 22B 

tii FndHBnierideJ Obeeivaitena [5M0] ' .4:31 •; 


cations with »bSigasio.Rj‘incenHe talks above ?$% 
were approved (36% is the normal cutoff),. 

There were live sppliei lions with «&1i$aiidn/Ki' 

mmfciMtm.M- tartM !%* .Wiy . ^ bicicliur gel- 
ling a feat? ysder these dicBmsmKes!? 

There were m applications who e the obligation 
ratio is reported to be less than the expend ratio, 
alihosj# : fiaf:?ilBip<k£5sMe^ - 


APPENDIX B 

Mitelurijg iftdF^ tXafi; ■ 

merging procedure c*n"Sird c* inking the 
1950 * MCA diU forth* Boston »aa ran x 
,ig iftli loan application! i l rV v ere ,mr »nt toed 
in the Boston Fed sample. These included loans nut 
for the purchase of a home* or that were insured by 
the government (FHA, VA FmHA) or that were 
made to individuals classified as a belonging to a 
race other than, white, Hispanic or Mack, This re- 
date* the number o! Ii any from *1 ,484 to tu |,V 
Removing loans from banks with leas than 15 loans 
fro further mimk the Bosto i Peril rebar <he nsti 
p r t I7,8*M th 1299 black and Hispanic appl 
canons It is from this group that the Boston Fed 
derived their sample of 2932 applicants, with EES 
minority applicants 41 

I sing nine HMD*, variables as a key, 42 we 
matched .ne two a>npt«' First »e -s.rrwi my 
observations that eontoined duplicate infonr.aiioh 
for these nine variables. This reduced the HMDA 
sample by 34%, to 1 5419 cases, and the Boston Fed 
sample by 3%, to 2833 eases. Then we matched the 
KMDA ttora lo the Boston Fed data using these 
same nine variables. We were able to successfully 
match 2 1 74 cases, or appro* imately 77% of the re- 


61. Again, tins ia based on the Fed 1 ! publicly available 
data, sot the sample on which their W9i report ar 1945 
paper is based, each of which dilfers slightly. 

62 The variable* were* lone act™, race and sea of 
applicant and ce-ippiiuot, income, lean Mount ifand by 
whom die loan was purchased, and whether the applicant 
sniended to occupy the home. 


maining Fed mended ump.r. Append: t Tsble VI 
illustrates ihe process of msiehing the date. 

Because there were 2833 cases in the Fed-ex- 
leau^d d»»« (that were or, qua » ith respect to the ke v 
variables, Hus only 21'' 4 observations »er* 
matched, this 1*8 639 instances where the Fad-ex- 
tended data did not match tip to the HMDA data. 
Our inability to Match 50ms ol there oi? cares css 
Jar if* non aniens- case in *,,( HMDA data We 
ealcukted the number of unroaiched cases that were 
due to nonunique HMDA data in the following way. 
For the nonuniqae HMDA observations, we formed 
a list of all unique combinations of the nine key 
x ariabjes This >i«I was thru matched with tl e Fc-i- 
0 *>e*idefl *fta 1 1 we ho*' many “non matches o ere 
due to “duplicate' HMDA observations Every nb 
servation in the F'd-cxtenoed data should 'have 
been s match wilh seme observations is this com. 
pleie list of all permutationa of the nine variables 
found in the HMDA data. In fact, only an additions! 
22 K of <te 659 unmatched Fed extended observa.- 
tions urn- ’■•j.brl in thii experiment Pros, ac 
conclude that at least 431 , observations in the Fed- 
exlended da a do > ol roston u, * ith the HMDA fi r 
those variables that were supposed to be common 
between the two data sets. This estimate of 431 is 
biased downward slightly since it does not include 
the 99 observations in the Fed-extended dots set 
that were not unique with respect lo the nine key 
variables. It if.-impoKiblft' to jkiiftw fcow' snany ef 
these latter observations have a as&feh with the 
HMDA dm. 

For the 43 1 ROp-ifjftiehstl ohscrvittons* our 
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Abstract 

This study confirms the findings of the 1992 Boston Federal Reserve Bank 
report that revealed statistical evidence of mortgage discrimination in the 
Boston metropolitan area. Boston Fed researchers concluded that after con- 
trolling for all objective indicators of applicant risk, lenders still rejected 
minorities 56 percent more often than otherwise identical whites. However, 
the study has been criticized for miscoded data and omitted variables. We 
obtained the data used by the Boston Fed and replicated its work, addressing 
each criticism in turn. 

Our analysis shows that the Boston Fed data did contain miscoded or atypical 
observations but that data errors are not responsible for the negative race 
effect. We also find the omitted- variable criticism to be unsubstantiated. In 
fact, we generated additional support for the finding of discrimination by 
comparing a subjective measure of credit risk with objective credit history 
determinants. 


Introduction 

This article is a by-product of a broader research effort conducted by 
Fannie Mae’s Office of Housing Research (OHR) to assess the validity 
of the Boston Federal Reserve Bank’s data for use in OHR’s research on 
mortgage market behavior. It addresses recent criticisms leveled at the 
1 992 Boston Fed study on racial discrimination in the Boston mortgage 
market (Munnell et al. 1992) — primarily by reestimating the Boston 
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Fed’s mortgage application accept/reject model with the same data set 
used in the original work. Critics of the Boston Fed study (e.g., Liebowitz 
1993; Zandi 1993) have charged that the study’s authors did an inad- 
equate job of cleaning their data and omitted important variables that 
are both correlated with race and included in the data set. Other critics 
(e.g., Becker 1993) have questioned the theoretical and conceptual 
context from which the results should be viewed: Specifically, if mort- 
gage markets are competitive, how can racial discrimination persist, 
since lenders unwilling to make good loans would be driven out of 
business? Implicit in this argument is the allegation that the data or 
empirical methods that purport to show discrimination are flawed. 
Moreover, Becker and others note that default rates for minority 
mortgages are at least as high as those of white borrowers. They 
interpret such evidence as indicating that discrimination does not 
affect minority access to credit. They base their conclusion on the 
argument that if discrimination existed, it would force minority loan 
applicants to satisfy more stringent credit standards, which in turn 
would result in minority default rates lower than those for white 
borrowers, all else being equal. 

In responding to the critics of the Boston Fed study, this article adopts 
a two-part strategy. First, it reports the systematic cleaning of the 
Boston Fed data in a manner that addresses many of the concerns 
raised by Liebowitz and Zandi. It also argues that some of the omitted 
variables identified by Liebowitz or Zandi should in fact be omitted. 
Second, the article argues that the Becker-type arguments are mis- 
placed because racial discrimination at the accept/reject level of the 
loan application process is illegal regardless of -whether such discrimi- 
nation affects minority access to credit. 


Background 

Home Mortgage Disclosure Act Data 

In 1992, the Boston Federal Reserve Bank released a comprehensive 
report on mortgage lending discrimination. Entitled Mortgage Lending 
in Boston: Interpreting HMDA Data (Munnell et al. 1 992), the Boston 
Fed study was prompted by the resurgence of interest in lending 
discrimination, which culminated in the 1989 overhaul of the data 
disclosure requirements of the Home Mortgage Disclosure Act (HMDA). 
For the first time, extensive information on individual home mortgage 
loan applications became available. Initial examination of the HMDA 
data showed that minority applicants were denied credit far more often 
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than whites even after controlling for differences in borrower income 
and loan size. While some observers suspected discrimination, the 
HMDA measures of applicant creditworthiness were not rich enough to 
gauge discrimination with certainty. 

In response to this shortcoming, the Boston Fed enhanced the 1990 
Boston-area HMDA data with an extensive collection of applicant 
information and analyzed the augmented data set. Although mortgage 
lending is a broad process that involves several distinct stages — 
including market area delineation, advertising and marketing, 
prescreening, application processing, product steering, loan servicing, 
and administration — the study focuses on assessing the role of race in 
the disposition of mortgage loan applications. 


Loan Applications 

The application stage of the mortgage lending process is when the 
mortgage transaction occurs, so it has received the most research 
attention. The interest is due in part to the availability of objective 
data, which makes it possible to apply traditional econometric 
techniques. 

Theory suggests that credit is a rationed good. Stiglitz and Weiss (1981) 
and Williamson (1986, 1987) demonstrated that under plausible condi- 
tions, lenders set a fixed rate and deny certain applications rather than 
offer a rate commensurate with the risk of each application. Such 
rationing is strictly risk based; if the default risk is too great, the lender 
rejects the application. In practice, the mortgage lending market shows 
some risk-based pricing (such as requiring private mortgage insurance 
and cosigners), but the primary mechanism for dealing with risk is 
outright rejection. Discrimination at the application stage occurs when, 
after adjusting for all legitimate risk factors, the race of the applicant 
or neighborhood affects the disposition of the application. 

The first studies to consider application-stage discrimination exam- 
ined data aggregated over applicants or areas. For example, studies 
compared credit delivery rates or average rejection rates for whites 
with those of minorities. Alternatively, the delivery and rejection rates 
can be compared across geographic areas with different socioeconomic 
profiles. While not directly examining the application process, studies 
of delivery and rejection rates assume that adverse behavior against 
protected classes will manifest itself in the aggregate data (Avery and 
Buynak 1981; Bradbury, Case, and Dunham 1989; Schafer and Ladd 
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1981; Shlay 1987, 1988; Squires and Velez 1988). These studies have 
gained popularity because of the availability of such aggregate 
information as census data and the early HMDA data. Lately, however, 
researchers have grown dissatisfied with discrimination studies based 
on aggregate data. Specifically, several authors have noted that data on 
aggregate credit delivery say nothing about credit demand or other 
features of the lending process (Benston 1981; Galster 1992a, 1992b; 
King 1980; Maddala and Trost 1982; Perle, Lynch, and Horner 1993). 
Therefore, disparities in credit delivery cannot be attributed to dis- 
crimination alone. Rather than using aggregate data, researchers have 
performed other studies that directly examine the lending process. 


The Boston Fed Study 

Accept/Reject Model 

The Boston Fed study examined the lending process rigorously, and it 
is the best known study of mortgage application data to date. This study 
and others measure the effect of protected variables on the disposition 
of individual applications after controlling for legitimate indicators of 
risk (Avery, Beeson, and Sniderman 1993; Black, Schweitzer, and 
Mandell 1978; King 1980; Schafer and Ladd 1981; Warner and Ingram 
1987). 

The Boston Fed study adopted the most popular strategy for examining 
disparate treatment at the application stage of the lending process, 
which is the estimation of a probability function of the form 

p(Rd =/'[RISKi, RACE;], 

where p(R;) is the probability of rejection for applicant i; 

RISK; represents the legitimate risk factors associated 
with applicant i, including locational risk characteris- 
tics of the underlying collateral; and 

RACE* is the race or ethnicity of applicant i. 

This specification conveys the effect of applicant race on the probability 
of rejection after controlling for differences in legitimate risk factors. 
For studies of discrimination against other protected classes, the 
relevant status of individuals is substituted for RACE;. 
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Given adequate application-level data, the specification can be esti- 
mated empirically. Common RISK variables in application rejection 
studies include the loan-to-value ratio, applicant income, and 
instrument type (Black, Schweitzer, and Mandell 1978; King 1980; 
Schafer and Ladd 1981). Logit and probit functional forms are well 
suited to estimating the disposition relationship and, overall, can 
effectively gauge disparate treatment in the disposition decision (Baldus 
and Cole 1980). The specification says nothing about prescreening, 
product steering, or the adverse impact of credit guidelines on 
minorities. 

The most damaging charge against the probability-of-r ejection model is 
the omitted- variable criticism. If the study does not account for every 
RISK variable, the estimated effect of RACE on the probability of 
rejection may be biased. Omitted-variable bias occurs when the follow- 
ing conditions hold: 

1. Variables that help determine the probability of rejection are 
omitted. 

2. The omitted variables are correlated with RACE. 

When these conditions obtain, the estimated coefficient on RACE not 
only represents the direct effect of race on disposition but also proxies 
for the legitimate effect of the omitted variable. Applicant net worth, 
conspicuously absent from the HMDA data, was not included in most 
earlier studies of application disposition. Many observers maintain 
that higher net worth increases the probability of application ap- 
proval. 1 In addition, average net worth is substantially higher for 
whites than for minorities. Thus, the omission of net worth from the 
probability specification violates both conditions and biases the esti- 
mated effect of RACE on disposition. A strong positive effect of RACE 
on rejection might reflect lower net worth among minorities rather 
than application-stage discrimination. The requirement that every 
legitimate RISK factor be accounted for makes the omitted-variable 
criticism especially vexing. It is important to realize, however, that the 
accept/reject model will always be vulnerable to the omitted-variable 
criticism until the development of a data set that allows estimation of 
fixed-effect models. 


1 Munnell et al. (1992) claimed that lenders rarely use net worth in the disposition 
decision. Duca and Rosenthal (forthcoming) find that net worth has no effect on the 
likelihood of credit constraints after controlling for credit history, income, and demo- 
graphic effects. Since results from the present study suggest that net worth is not a 
significant predictor in the accept/reject model, perhaps earlier views in the research 
community were incorrect on this point. 
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Boston Fed Methodology and Results 

The primary innovation introduced by the Boston Fed study is the data 
set, which contains information on every important RISK variable cited 
by a panel of bankers involved in the study. The data set was specifi- 
cally designed to address the omitted- variable criticism. Consequently, 
the findings are relatively immune to that criticism as compared with 
other studies from that time. The estimated coefficient on RACE was 
reliably explained as disparate treatment discrimination. It is this 
advance that prompted the initial excitement over the report. 

The Boston Fed study adhered to a clearly structured methodology. 
Step 1 called for data collection. Boston-area lenders and other re- 
searchers were consulted to develop a comprehensive list of important 
application factors. Of more than 16,000 Boston-area applications 
recorded in the 1990 HMDA data set, the Boston Fed collected detailed 
information on about 4,000. Step 2 involved the logit regression of loan 
disposition on a series of independent variables. The Boston Fed 
estimated several specifications to help identify the most important 
application characteristics. Step 3 called for analysis of the regression 
results. If applicant race helps predict application disposition even 
after correcting for legitimate application characteristics, the dispa- 
rate treatment hypothesis is supported. 

In each of the Boston Fed empirical specifications, African Americans 
and Hispanics were denied credit more often than otherwise identical 
whites. The most general specification implies that minorities in the 
Boston area are rejected 56 percent more often than equally creditwor- 
thy whites. This result provides the most powerful evidence to date of 
disparate treatment in application processing. Still, each of the three 
steps taken in the Boston Fed study has been criticized as improperly 
influencing the results. The following discussion briefly reviews the 
criticisms leveled at the study. 


Criticisms of the Boston Fed Study 

Data Problems 

The recent release of a slightly modified version of the Boston F ed data 
set has hastened critical examinations of the report. The first step in 
the Boston Fed methodology — data collection — was the subject of an 
attack by Stan Liebowitz (1993) with Ted Day as summarized in the 
Wall Street Journal. In their study, Liebowitz and Day alleged that 
typographical errors in the Boston Fed data set accounted for the 
negative race effect. When records with inconsistent entries (incompat- 
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ible monthly and yearly incomes and negative interest rates) or ex- 
treme observations (multi million-dollar loans and net worths) were 
excluded, the authors claimed, the estimated effect of race on loan 
disposition disappeared. 


Model Specification Problems 

Criticism of step 2 in the Boston study — empirical estimation — is 
exemplified by a recent study authored by Mark Zandi (1993) and 
summarized in the American Banker. Zandi noted that although the 
Boston Fed collected a wi de array of risk-related variables, it used only 
12 in the final analysis. Zandi found that one excluded variable — the 
lender’s subjective assessment of the application vis-a-vis institution 
credit guidelines — was an especially important determinant of rejec- 
tion. When this variable was included as a control for legitimate 
application risk, the race effect largely disappeared. In other words, 
Zandi claimed that the Boston Fed study was plagued by omitted- 
variable bias, the primary problem it was intended to overcome. 


Interpretation Problems 

The interpretation of Boston Fed results has been questioned. As noted, 
the Boston Fed concluded that minorities were rejected 56 percent more 
often than equally creditworthy whites: 17 percent versus 11 percent 
of the time. The study relied on a technique popularized in labor 
economics (Blinder 1973; Oaxaca 1973) that separately estimated a 
probability-of-rejection model for white and minority subsamples. The 
estimated coefficients from the two subsamples represent the prospects 
of whites and minorities with certain application characteristics. Thus, 
for any set of risk controls, the expected probability of rejection can be 
computed for white or minority applicants. The Boston Fed used 
average control variable values of white applicants in the Boston area 
for the reference applicant. The expected rejection rate for this hypo- 
thetical applicant was 11 percent if the applicant was white and 17 
percent if the applicant was African American or Hispanic. Zandi 
asserted that the average control variable values of minority applicants 
in the Boston area would be more appropriate for the reference appli- 
cant. 2 Although he ultimately used an entirely different technique, 


2 From both theoretical and practical standpoints, the Boston Fed was correct in using 
the white applicant as the reference to compare treatment of white and minority loan 
applicants. As Neumark (1988) argued in the context of wage discrimination in labor 
markets, the nondiscriminatory world is the white person’s world. Consequently, the 
treatment of white applicants should be the benchmark for measuring the extent of 
discrimination in mortgage lending. 
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Zandi claimed that using the average control variable values of minor- 
ity applicants substantially altered the study’s results. 


Default Rates 

The criticisms by Becker (1993), Brimelow (1993), and Brimelow and 
Spencer (1993) received much attention but fundamentally misrepre- 
sented the scope of the Boston Fed report. Using an average default 
methodology, these researchers essentially claimed that discrimina- 
tion against minorities meets a legitimate business purpose. Because 
Boston-area default rates among whites and minorities are equal, the 
authors reasoned, lenders are properly evaluating the true default risk 
of whites and minorities. Thus, they claimed that a positive coefficient 
for race in the rejection probability equation is permissible because it 
serves a rational (if not legal) business purpose. 


A Reexamination of the Boston Fed Data 

The data methods employed in the Boston Fed study are the first 
possible point of criticism. This discussion briefly examines sampling 
properties, coding mistakes, and the distribution of the data. 


Sampling 

The data set released by the Boston Fed has passed through two 
important filters. First, the Boston Fed collected and used as its data 
set detailed information on 4,200 of 16,344 HMDA conventional home- 
purchase loan applications. Second, the Boston Fed made raw data 
available for 2,816 of these loans. The smaller data set is the subject of 
this discussion. Ideally, we should examine the sampling properties of 
both filters. However, since only the first and last of the three data sets 
are available, we consider the sampling properties of the limited Boston 
Fed data. 

The variables used in this article are defined in table 1. Five nonrace 
variables appear in both the HMDA and Boston Fed data sets: loan 
disposition (APPROVE), applicant sex (APPSEX), geographic location 
(COUNTY), applicant income (APTOTINC), and requested loan amount 
(LOANAMT). Comparative t tests are presented in table 2 for equal 
means across the two data sets for white and minority applicant groups. 
For both groups, the Boston Fed data contained a greater proportion of 
accepted applications than the HMDA data. This is surprising and 
suggests that lenders probably choose or are better able to collect 
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additional data on approved rather than rejected applications. 3 For the 
other variables, t tests cannot reject the possibility that the means are 
equal. Overall, there is little reason to believe that the Boston Fed data 
set misrepresents lending activity in Boston. The original Boston Fed 
report extensively examined sampling properties and concluded that 
the sample was unbiased (Munnell et al. 1992, 19-23). 


Coding Errors 

Coding errors refer to obviously miscoded or contradictory observa- 
tions. Liebowitz (1993) and Day noted that several observations con- 
tained miscoded data. Our review of the Boston data is summarized in 
table 3. The data %'ere subjected to eight qualifying criteria that screen 
questionable observations. More than one-third of the observations 
violated at least one of the criteria. Criterion 1 requires a loan-to-value 
ratio less than 3. Criteria 2 and 3 limit the range of the effective interest 
rate calculated from the loan amount, monthly housing expense, and 
loan term data. While technically possible, loans exceeding a loan-to- 
value ratio of 3 or carrying effective interest rates over 20 percent or 
under 3 percent are highly irregular. Five of the 2,816 records had loan- 
to-value ratios exceeding 3, 36 had interest rates exceeding 20 percent, 
and 11 had interest rates less than 3 percent. Visual inspection con- 
firmed that these records were probably miscoded. Accordingly, these 
observations were excluded from later analysis. 

Criteria 4 through 7 flag observations containing logical inconsisten- 
cies. Criterion 4 excludes any loan with a back-end ratio greater than 
its front-end ratio; only six applications failed this test. Criteria 5 and 
6 flag loans with inconsistent income and expense data. Criteria 7 and 
8 identify applications whose unit price exceeds the applicant’s total 
source of funds or total liquid funds. Criterion 9 flags rejected applica- 
tions that are later recorded as sold in the secondary market. 

As shown in table 3, criteria 5 through 8 account for most of the 
miscoded observations. Visual inspection of observations failing crite- 
rion 5 suggested that the HMDA-reeorded income data were incorrect. 
Therefore, subsequent analysis used only the Boston Fed-reported 
income data. For records failing criterion 6, the expense-to-income 
ratio was calculated directly from reported expense and income figures, 
and the precalculated front-end ratio was discarded. Treatment of 
applications violating criteria 7 and 8 was more complex; most of these 
applications had typical loan-to-value ratios, but the applicants had 


3 HMDA requires lenders to retain information on all loan applications for at least two 
years. 
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Table 3. Criteria for Cleaning the Boston Fed Data 


Total observations in raw data 2,816 

Observations that failed 

Criterion 1: Loan-to-value ratio exceeds 3 5 

Criterion 2: Effective annual interest rate exceeds 20 percent 36 

Criterion 3: Effective annual interest rate less than 3 percent 11 

Criterion 4: Back-end ratio exceeds front-end ratio (housing 
expense-to-income ratio exceeds total expense-to-income ratio) 6 

Criterion 5: HMDA-reported total income not equal to Boston 
Fed-reported total income 415 

Criterion 6: Housing expense-to-income ratio not equal to housing 
expense divided by income 460 

Criterion 7: Purchase price exceeds the sum of the loan amount, 
applicant net worth, and “other money” available to applicant 223 

Criterion 8: Purchase price exceeds the sum of the loan amount, 
applicant liquid assets, and “other money” available to applicant 415 

Criterion 9: Application is rejected but loan is sold in the 

secondary market 36 

Fail at least one criterion 1,045 

Fail criterion 1, 2, 3, or 4 53 


either negative net worth or low liquid assets. Low liquid assets are 
explainable if applicants planned to make the down payment with the 
equity in an unsold previous home. Applications failing criterion 7 were 
more unusual, but still conceivable. Oddly, 81 percent of the applica- 
tions that violated criterion 7 were approved for loans. While we 
suspected miscoding, we retained these observations for later analysis. 
Securitized loans, for example, might violate this criterion and still 
gain approval. Applications violating criterion 9 were clearly miscoded 
but were retained because secondary market sales data were not 
employed in later analysis (although secondary market guidelines 
were). Visual inspection showed that most of the 36 miscoded loans 
were indeed rejected and not sold in the secondary market. 

Fifty-three observations — those that violate at least one of criteria 1 
through 4 — were excluded from later analysis. These 53 observations 
were the worst examples of generally careless data construction. As 
many as 37 percent of the Boston Fed records were inaccurate. 
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Regardless of their effect on the study’s material results, clearly 
miscoded data undermine the report’s credibility. In addition to screen- 
ing for logical inconsistencies, the Boston Fed should clarify its report- 
ing instructions if it ever repeats such a survey. Some coding errors 
undoubtedly resulted from unclear instructions. 


Influential Observations 

Unlike miscoded observations, influential observations are accurate 
but lie so far from the sample mean that they can unduly influence 
estimation results. For example, the Boston Fed study contains several 
multimillion-dollar loans. Treatment of these applications is less clear 
than that of obviously miscoded records. We decided to concentrate on 
modeling “normal” observations, where discrimination is most likely to 
occur. Thus, we excluded observations that had a C statistic greater 
than 0.6 or a DFBeta for the race variable greater than 0.73 or less than 
0.55 in the original Boston Fed model. The C statistic measures the 
influence of a single variable on the entire set of estimated coefficients. 
DFBeta measures the observation influence on a single coefficient — in 
this case, the effect of race on disposition. Belsley, Kuh, and Welsch 
(1980) discuss these statistics in greater detail. We identified and 
excluded the 27 most influential observations. The resulting data set 
more accurately depicts “typical” mortgage applications. 

One result of excluding influential observations was the loss of a 
dummy variable that reflected the denial of private mortgage insur- 
ance (PMI). As noted in the Boston Fed report, PMI rejection almost 
guarantees application denial. In fact, only 5 of 2,800 applicants were 
denied PMI but granted a loan. These five observations were clearly 
atypical of Boston loan applications. As discussed in the Boston Fed 
report, there were strong arguments for excluding this variable from 
analysis. Therefore, we dropped the PMI variable in subsequent 
specifications. 


Effect of Clean Data 

In table 4, the results of the Boston Fed study are compared with and 
without the use of questionable data. Model A replicates the Boston F ed 
study as closely as possible. One variable used in the Boston Fed 
report — estimated rent-to-value ratio in the property census tract — 
was not made available; therefore, our results differ slightly. In addi- 
tion, only 2,816 of the original 3,062 Boston Fed observations were 
made available. Model B excludes the 53 observations that violate 
miscoding criteria 1 through 4. Model C further excludes observations 
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without sufficient funds to pay for the unit (criteria 5 and 6). Model D 
includes only observations that pass all qualifying criteria. Model E 
excludes the 53 core miscoded observations and the influential obser- 
vations. Model F replicates Model E but discards the PMI variable; this 
last data set was used in subsequent analyses. 

Note that the signs and magnitudes of the estimated coefficients 
generally change little across the specifications in table 4 (a higher 
coefficient implies a greater chance of rejection) — particularly in the 
case of the race variable, which remains significant in all specifications. 
The most conspicuous differences across models are the estimated 
coefficients for net worth and loan-to-value ratio. In the Boston Fed 
study, the coefficient for loan-to-value ratio was weak, and the coeffi- 
cient for net worth carried the wrong sign. Exclusion of the miscoded 
and influential variables gives both variables the expected sign and 
accords greater weight to loan-to-value ratio. The proportion of correct 
predictions as a measure of model fit is lower in the final model than in 
the Boston Fed study because of the exclusion of PMI. In general, data 
mistakes do not drive the race effect. Liebowitz and Bay correctly 
asserted that the Boston Fed data are plagued by errors, but the errors 
are not necessarily responsible for the finding of disparate treatment. 


The Omitted-Variable Criticism 

American Banker Study Specifications 

Zandi’s chief criticism was that the Boston F ed’s empirical specification 
incorrectly excluded or included certain variables. For this section, we 
test several alternative specifications of the loan disposition process. In 
all models, we used the Boston Fed data without the miscoded or 
influential variables as defined above. 

In his American Banker study, Zandi (1993) added four variables to the 
Boston Fed study: a dummy variable denoting credit policy conformity 
(GUIDELIN), a dummy variable denoting unverifiable information 
(UNVERIFY), a dummy variable denoting the presence of a cosigner 
(COSIGN), and the loan amount (LOANAMT). He suggested that the 
addition of four variables severely suppressed the negative effect of 
race on approval. Of Zandi’s four variables, only UNVERIFY appears 
to be exogenous and, in that sense, legitimate. Furthermore, adding 
only one of these variables — GUIDELIN — is enough to diminish the 
race effect. The coefficients of four models are compared in table 5: the 
Boston Fed model, the Boston Fed model with GUIDELIN, the Boston 
Fed model with UNVERIFY, and the Boston Fed model with both 
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Table 5. Logit Regression of APPROVE: Boston Fed and American 
Banker Specifications 


Variable 

Model A: 
Boston Fed 
Specification 

Model B: 
Boston Fed 
Specification 
plus 

GUIDELIN 

Model C: 
Boston Fed 
Specification 
plus 

UNVERIFY 

Model D: 
Boston Fed 
Specification 
plus 

GUIDELIN 

and 

UNVERIFY 

Intercept 

26.7418 

0.0001 

21.8619 

0.0013 

26.9747 

0.0001 

22.2946 

0.0001 

EXPDUMMY 

0.3134 

0.0278 

0.2723 

0.1071 

0.2972 

0.0531 

0.2856 

0.1084 

TOTTOINC 

0.0059 

0.0415 

0.0066 

0.0327 

0.0048 

0.1345 

0.0055 

0.1013 

NETWORTH 

0.0000 

0.8579 

20.0001 

0.5778 

0.0000 

0.7983 

20.0002 

0.8884 

CONSHIST 

0.3128 

0.0001 

20.0330 

0.5074 

0.3110 

0.0001 

20.0146 

0.7769 

MORTHIST 

0.2960 

0.0186 

0.0282 

0.8510 

0.2629 

0.0521 

20.0166 

0.9153 

PUBHIST 

1.2505 

0.0001 

0.2122 

0.3734 

1.3902 

0.0001 

0.3780 

0.1207 

PRUNEMPL 

0.0633 

0.0301 

0.0423 

0.2117 

0.0553 

0.0803 

0.0357 

0.3258 

SELFEMP 

0.6090 

0.0015 

0.5967 

0.0079 

0.5847 

0.0044 

0.6021 

0.0101 

LTV 

3.0463 

0.0001 

2.7812 

0.0001 

3.1484 

0.0001 

2.9352 

0.0001 

MULTIFAM 

0.2768 

0.0944 

0.4584 

0.0202 

0.3370 

0.0611 

0.4762 

0.0223 

RACE 

0.7619 

0.0001 

0.5574 

0.0006 

0.6497 

0.0001 

0.4642 

0.0070 

GUIDELIN 


23.8089 

0.0001 


23.6114 

0.0001 

UNVERIFY 



3.0280 

0.0001 

2.7312 

0.0001 
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Table 5. Logit Regression of APPROVE: Boston Fed and American 
Banker Specifications (continued) 


Variable 

Model A: 
Boston Fed 
Specification 

Model B: 
Boston Fed 
Specification 
plus 

GUIDELIN 

Model C: 
Boston Fed 
Specification 
plus 

UNVERIFY 

Model D: 
Boston Fed 
Specification 
plus 

GUIDELIN 

and 

UNVERIFY 

Concord* 

79.9% 

85.8% 

83.9% 

88.1% 

Discord 

19.6% 

13.6% 

15.7% 

11.4% 

Tied 

0.4% 

0.6% 

0.4% 

0.5% 

Observations 

2,736 

2,734 

2,736 

2,734 


^Concord, Discord, and Tied are measures of association for assessing a model’s 
predictability. The measures of association ore based on the number of observations 
with different response values, the number of concordant pairs, and the number of 
discordant pairs. 

GUIDELIN and UNVER.IFY. Note that the magnitude of the estimated 
RACE coefficient decreases but, remains significant as the two vari- 
ables are added. This decrease led Zandi to conclude that omitted- 
variable bias in the Boston Fed study was driving the race effect. 

This effect is further dramatized in table 6. Model A, which does not 
include GUIDELIN, has relatively strong explanatory power and a 
significant positive coefficient on RACE. Simply adding GUIDELIN 
(Model B) reduces the RACE coefficient by nearly half. Zandi was 
correct in noting that the addition of GUIDELIN severely modifies the 
race effect. 


Stepwise Regression 

The Boston Fed report noted that research into theoretical and empiri- 
cal lending offers little guidance in specifying an accept/reject model. 
Theoretically, only those variables that influence the expected return 
of a loan (e.g., default probability) should be included in the equation. 
All others, including race, should be excluded from the lending decision. 
While recent modeling efforts have examined the underwriting speci- 
fication, model building of this type still involves guesswork. As a 
result, stepwise regression seems to be an appropriate tool for identi- 
fying important variables. 

Model A in table 7 contains the subset of Boston Fed variables that 
survived stepwise regression on APPROVE. UNVERIFY and G UIDELIN 
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Table 6. Logit Regression of APPROVE: Effect of Adding GUIDELIN 



Model A: 

Model B: 


without 

with 

Variable 

GUIDELIN 

GUIDELIN 

Intercept 

25.9965 

22.8246 


0.0001 

0.0001 

UNVERIFY 

3.1048 

2.8322 


0.0001 

0.0001 

TOTTOINC 

0.00531 

0.00792 


0.0768 

0.0150 

MULT1FAM 

0.3653 

0.4548 


0.0397 

0.0314 

SELFEMP 

0.5667 

0.6438 


0.0043 

0.0057 

AGE 

0.2888 

0.3348 


0.0308 

0.0344 

MARRIED 

20.3453 

20.3857 


0.0096 

0.0147 

PUBHIST 

1.8819 

0.3909 


0.0001 

0.1077 

VACTRACT 

0.1626 

0.2235 


0.2392 

0.1740 

FRM 

0.3517 

0.5839 


0.0135 

0.0007 

COSIGN 

0.0950 

20.1882 


0.7766 

0.6572 

LTV 

3.4729 

3.1875 


0.0001 

0.0001 

RACE 

0.7400 

0.3979 


0.0001 

0.0246 

GUIDELIN 


23.6497 



0.0001 

Concord* 

82.7% 

88.9% 

Discord 

16.9% 

10.6% 

Tied 

0.5% 

0.5% 

Observations 

2,736 

2,734 

*Concord, Discord, and 

Tied are measures of association for 

assessing a model’s 

predictability. The measures of association are based on the number of observations 

with different response 

values, the number of concordant pairs. 

, and the number of 


discordant pairs. 
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Table 7. Logit Regression of APPROVE: Stepwise Regression 

Model B: 


Variable 

Model A: 

Full Stepwise 

Model 

Stepwise 

without 

GUIDELIN 

Intercept 

21.4070 

24.4674 


0.0022 

0.0001 

RACE 

0.5232 

0.9372 


0.0021 

0.0001 

FRM 

0.5416 

0.3222 


0.0015 

0.0198 

LTV 

2.3317 

2.7295 


0.0001 

0.0001 

MARRIED 

20.3808 

20.3053 


0.0146 

0.0177 

MULTIFAM 

0.6829 

0.4823 


0.0008 

0.0038 

FANNIE 

20.6542 

21.3428 


0.0008 

0.0001 

SELFEMP 

0.5926 

0.5410 


0.0127 

0.0061 

UN VERIFY 

2.9822 

3.1945 


0.0001 

0.0001 

GUIDEL1N 

23.6262 

0.0001 


Concord* 

88.5% 

81.0% 

Discord 

10. 9% 

18.5% 

Tied 

0.5% 

0.5% 

Observations 

2,736 

2,739 


*Concord, Discord, and Tied are measures of association for assessing a model's 
predictability. The measures of association are based on the number of observations 
with different response values, the number of concordant pairs, and the number of 
discordant pairs. 


are both strongly significant; RACE makes the list, but with small 
magnitude. In the Zandi paradigm, evidence of a race effect is weak. All 
other coefficients carry the expected sign — except perhaps the coeffi- 
cient on FRM, which suggests that fixed-rate mortgage applications are 
rejected more often than adjustable-rate mortgage (ARM) applications. 
This result is possibly due to preapplication steering (borderline cases 
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are steered away from ARMs). 4 Model B replicates. Mo del A but deletes 
GUIDELIN, thereby causing a large jump in the coefficient on RACE. 
In general, the effect of RACE on approval can be attributed largely to 
the greater likelihood that whites will meet lender credit guidelines. 


The. Boston Fed “Key Variables” and Stepwise Regression 

One final robustness check of the results examines the Boston Fed’s 
seven “key variables” (Munnell et al. 1992, 36). Model A in table 8 
regresses the key variables on application disposition. Model B forces 
the first seven variables and includes any others that pass stepwise 
elimination. The results are strikingly similar to those from the stepwise 
regression shown in table 7 . Again, the coefficient on RACE is substan- 
tially reduced when GUIDELIN and UNVERIFY are added. 

Thus far, it seems clear that the most damaging evidence against the 
race effect is omitted-variable bias demonstrated by the GUIDELIN 
variable. The following section closely examines the relationship be- 
tween GUIDELIN and RACE. 


Race and Credit Guidelines Reexamined 

The credit history questions asked of lenders in the follow-up Boston 
Fed survey are listed verbatim in figure 1. Question 40 produced the 
GUIDELIN variable that was crucial to the survey results. It asks 
whether the applicant’s credit history meets the lender’s loan policy 
guidelines for approval. Questions 42, 43, and 44, which closely follow 
the GUIDELIN question, are clearly preceded by the words “credit 
history.” These three questions seem to disaggregate the overall credit 
history alluded to in question 40. We interpret this series of questions 
as follows: Questions 42, 43, and 44 record the facts about applicant 
credit history, while question 40 requires the lender to convert the facts 
into an assessment of creditworthiness. In particular, we feel that the 
answer to question 40 should be a direct function of the answers to 
questions 42, 43, and 44, although a lender might have different credit 


4 Stuart Rosenthal drew our attention to the fact that loan-tc-value ratio and instrument 
type are endogenous with respect to accept/reject decisions. He argues, for example, that 
a borrower applying for a loan with a 90 percent loan-to-value ratio maybe rejected. That 
borrower may subsequently reapply with an 80 percent loan-to-value ratio and be 
accepted. Hence, the loan-to-value ratio and the aceept'reject decision form a simulta- 
neous system. Inclusion of the loan-to-value ratio directly in the aecept/reject model 
leads to simultaneous bias. Rosenthal believes that a similar argument holds for all 
other terms of the loan contract affecting credit risk, including instrument type. We plan 
to investigate the issue of simultaneous bias in modeling lender and borrower loan 
decisions in our future work. 
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Table 8. Logit Regression of APPROVE: Boston Fed “Key Variables” 


Model B: 


Variable 

Model A: 

Seven Boston Fed 
“Key Variables” 

Seven Boston Fed 
“Key Variables” 
plus Stepwise 

Intercept 

25.9140 

21.3314 


0.0001 

0.0002 

RACE 

0.8594 

0.4573 


0.0001 

0.0440 

APPSEX 

20.0348 

20.1364 


0.8024 

0.5941 

APTOTINC 

0.0001 

0.0003 


0.5569 

0.1421 

LOANAMT 

20.0007 

20.0011 


0.5225 

0.3639 

EXPDUMMY 

0.4758 

0.2420 


0.0003 

0.0052 

CONSHIST 

0.3750 

2 0.0958 


0.0001 

0.3600 

LTV 

3.4325 

3.1414 


0.0001 

0.0001 

FANNIE 


20.6786 

0.0096 

FRM 


0.6311 

0.0008 

GUIDELIN 


23.6227 

0.0001 

MARRIED 


20.3907 

0.0330 

MULTIFAM 


0.5447 

0.0023 

PUBHIST 


0.5227 

0.0074 

SELFEMP 


0.7818 

0.0166 

TIMESAPP 


20.2937 

0.0001 
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Table 8. Logit Regression of APPROVE: Boston Fed “Key Variables” 

( continued ) 


Model B: 



Model A: 

Seven Boston Fed 


Seven. Boston Fed 

“Key Variables” 

Variable 

“Key Variables” 

plus Stepwise 

UNVERIFY 


3.1158 



0.0001 

Concord* 

77.9% 

89.8% 

Discord 

21.7% 

9.8% 

Tied 

0.6% 

0.4% 

Observations 

2,736 

2,734 


*Concord, Discord, and Tied are measures of association for assessing a model's 
predictability. The measures of association are based on the number of observations 
with different response values, the number of concordant pairs, and the number of 
discordant pairs. 

requirements for high loan-to-value loans or ARMs. In any case, 
lenders should impose identical credit history requirements on minori- 
ties and whites. 

Model A in table 9 reports the logit regression of GUIDELIN on the 
three credit history variables and RACE. The results of this estimation 
are noteworthy. Overall, the model accurately predicts almost 90 
percent of GUIDELIN assessments. Mortgage payment history, con- 
sumer payment history, and public record history all strongly deter- 
mine whether an applicant meets the lender’s credit history guidelines, 
but even after correcting for objective measures of credit history, the 
race or ethnicity of the applicant determines creditworthiness. This 
result probably provides stronger evidence of discrimination in the 
mortgage market than anything presented in the Boston Fed study. 
The GUIDELIN question asks lenders for a subjective interpretation of 
the values of three objective variables, but even this simple exercise is 
tainted by discrimination. A given set of values for these three vari- 
ables meets loan policy guidelines if the applicant is white but not if the 
applicant is African American. It is difficult to propose any legitimate 
explanation for this phenomenon. 

To check the robustness of our finding, we disaggregate the three 
objective credit history variables into series of dummy variables as did 
the Boston Fed study (Munnell et al. 1992, appendix table B2). For 
example, the consumer payment variable and mortgage payment vari- 
able can assume six and four values, respectively. Model B in table 9 
presents the results from logit regression of GUIDELIN on the dummy 
variables and RACE (the comparison values are “no credit history” and 
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Figure 1. Boston Fed Credit Guideline Operation 

B. Data Relating to Credit History 

Column 39: List the number of commercial credit reports in the file 

40: Did the applicants’ credit history meet your loan policy guide- 
lines for approval? (Y or N) 

41: List the number of separate consumer credit lines on the credit 
report 

42: Credit history - Mortgage payments (see instructions below) 
43: Credit history — Consumer payments (see instructions below) 
44: Credit history - Public records (see instructions below) 

INSTRUCTIONS FOR COMPLETING COLUMNS #42-44 

Enter the number that best describes the credit history (from the commercial 
credit report) of the applicant(s). Note that these columns should be completed 
regardless of the loan disposition or your answer to #40. 

CREDIT HISTORY CODES — Mortgage Payments (Column 42): 

0 - no mortgage payment history 

1 - no late mortgage payments 

2 - one or two late mortgage payments 

3 - more than two late mortgage payments 

CREDIT HISTORY CODES— Consumer Payments (Column 43): 

Note: Consider consumer payment history for previous two years only. 

0 - insufficient credit history or references for determination 

1 - no “slow pay” or delinquent accounts, but sufficient references for 

determination 

2 - one or two “slow pay” account(s) (each with one or two payments 30 

days past due) 

3 - more than two "slow pay” accounts (each with one or two payments 

30 days past due); or one or two chronic “slow pay” account(s) (with 
three or more payments 30 days past due in any 12-month period) 

4 - delinquent credit history (containing account(s) with a history of 

payments 60 days past due) 

5 - serious delinquencies (containing account(s) with a history of 

payments 90 days past due) 

CREDIT HISTORY CODES— Public Records (Column 44): 

0 - no public record defaults 

1 - bankruptcy 

2 - bankruptcy and charge-offs 

3 - one or two charge-off(s), public record(s), or collection action(s), 

totaling less than $300 

4 - charge-off(s), public record(s), or collection action(s) totaling more 

than $300 

5 - information not considered 


Source: Munnell et al. 1992. 
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Table 9. Logit Regression of GUIDELIN 


Variable 

Model A: 
Continuous 
Objective 

Credit 

Variables 

Model B: 
Dummy 
Objective 
Credit 
Variables 

Model C: 
Stepwise 
Variables 

Intercept 

26.3061 

0.0001 

22.5281 

0.0001 

2 7.0472 
0.0001 

MORTHIST 

0.7186 

0.0001 


0.6388 

0.0003 

CONSHIST 

0.6481 

0.0001 


0.6910 

0.0001 

PUBHIST 

2.0054 

0.0001 

1.9858 

0.0001 

1.9689 

0.0001 

GOODMORT 


0.8219 

0.0004 


OKMORT 


1.4302 

0.0016 


BADMORT 


1.8720 

0.0007 


GREATCON 


23.3017 

0.0001 


GOODCON 


21.5606 

0.0001 


OKCON 


20.3108 

0.3401 


BADCON 


0.2712 

0.3441 


AWFULCON 


0.4779 

0.0866 


FANNIE 



20.7343 

0.0276 

GOTG1FT 



20.4960 

0.0320 

GOTPMI 



2.4133 

0.0001 

LTV 



2.1204 

0.0012 

PRUNEMPL 



0.0840 

0.0465 
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Table 9. Logit Regression of GUIDELIN (continued) 



Model A: 

Model B: 



Continuous 

Dummy 



Objective 

Objective 

Model C: 


Credit 

Credit 

Stepwise 

Variable 

Variables 

Variables 

Variables 

TERM 



20.00403 




0.0045 

UNVERIFY 



2.5066 

0.0001 

RACE 

1.0329 

0.9438 

0.7745 


0.0001 

0.0001 

0.0001 

Concord* 

89.4% 

90.5% 

93.8% 

Discord 

8.8% 

7.2% 

5.9% 

Tied 

1.8% 

2.3% 

0.3% 

Observations 

2,734 

2,734 

2,732 

*Concord, Discord, 

and Tied are measures 

of association for 

assessing a model’s 


predictability. The measures of association are based on the number of observations 
with different response values, the number of concordant pairs, and the number of 
discordant pairs. 

“no mortgage payment history,” respectively). Note that all coefficients 
increase with the progression from better to worse credit history. The 
strong positive coefficient on RACE is also noteworthy. Model C pre- 
sents an additional check of the GUIDELIN-RACE relationship. The 
listed variables are those identified in a stepwise elimination regres- 
sion. As expected, the three credit history variables enter. Loan-to- 
value ratio, housing expense-to-income ratio, and total 
expense-to-income ratio also enter, implying that a given credit history 
will not meet guidelines as these ratios increase. As expected, 
UNVERIFY enters as well. Even in this expanded model of GUIDELIN 
determination, 94 percent of assessments are accurately predicted, and 
the race of the applicant is significant. 

Zandi correctly observed that the addition of GUIDELIN diminished 
the direct effect of RACE on approval. He failed to note, however, that 
the value of GUIDELIN, a subjective variable, is an insidious function 
of race. This data set probably contains better controls for the credit 
guideline decision than for the disposition decision. In particular, we 
have solid information on the three variables that represent credit 
history. Our results show that lenders collapse these three variables 
into one measure of credit history and use race as a filter. Yes, 
minorities fail to satisfy credit history requirements more frequently 
than whites, making the direct effect of race on disposition less rel- 
evant. Unfortunately, however, credit history guidelines are a function 
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of race. The only conceivable explanation of this result, other than 
discrimination, is that minorities systematically apply to more strin- 
gent lenders. Future research that includes lender dummy variables 
will answer that final challenge. For now, however, GUIDELIN cannot 
be included in any specification that examines discrimination in the 
lending process. 


Endowments or Discrimination? 

Despite the protests of some observers, three general conclusions from 
the Boston Fed data seem immutable. First, whites are rejected less 
often than minorities. Second, whites are somewhat better qualified 
mortgage applicants than minorities by objective measures of credit 
risk. Third, whites are considered somewhat more creditworthy than 
minorities on the basis of race alone. In this section, we quantify these 
notions by using established econometric tools. In particular, the 
difference in acceptance rates is decomposed into endowment and 
discrimination effects. Zandi (1993) raised the decomposition issue in 
his American Banker article but relied on a methodology that pre- 
vented direct computation. 

The logic behind the difference decomposition is that minorities have 
higher rejection rates because of different inherent characteristics and 
different treatment by lenders. The first aspect — inherent characteris- 
tics — is reflected in the values of such control variables as income, net 
worth, and credit history. As a group, minorities exhibit lower values 
than whites for these variables. The second reason for the higher 
rejection rates is disparate lender treatment as reflected in the esti- 
mated coefficients of the disposition model. 

The estimated coefficients and sample means for the variables in the 
loan disposition model suggested by stepwise elimination are listed in 
table 10. White and minority subsample coefficients are estimated by 
fitting only the appropriate subsample of observations. Evaluating the 
white subsample coefficients at the white variable means yields the 
expected rejection rate for whites. Similarly, the expected rejection rate 
The total difference in expected rejection rates is further decomposed 
into endowment and discrimination components by determining the 
minority rejection rate if minorities were not the object of discrimina- 
tion. The rejection rate is found by evaluating the white coefficients at 
the minority means, to predict the prospects of the average minority 
applicant if treated as white. With lender treatment held constant, the 
difference between this quantity and the predicted white rejection rate 
is attributable to different endowments. The difference between the 
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Table 10. Decomposition of Differences in Expected Rejection Rates 



(i) 

(2) 

(3) 

(4) 


White 

Minority 

White 

Minority 

Variable 

Coefficient 

Coefficient 

Mean 

Mean 


Intercept 

29.3682 

28.9888 

1.0000 

1.0000 

AGE 

0.4656 

0.1136 

0.4344 

0.5152 

CONSHIST 

0.2804 

0.3164 

2.0000 

2.7729 

FRM 

0.1819 

0.7178 

0.6851 

0.6204 

LTV 

3.2870 

1.0304 

0.7365 

0.8256 

MARRIED 

20.4692 

0.0592 

0.6116 

0.5335 

MORTHIST 

0.2357 

0.5688 

1.0712 

1.8917 

MULTIFAM 

0.6047 

0.4830 

0.0792 

0.2744 

PRUNEMPL 

0.0843 

0.0222 

3.8305 

3.6119 

PUBHIST 

1.5645 

1.2001 

0.0576 

0.1463 

SELFEMP 

0.5103 

0.3929 

0.1171 

0.0671 

TOTTOINC 

0.0710 

0.1044 

32.80003 

4.8339 

UNVERIFY 

3.1290 

3.4060 

0.0379 

0.1052 


(5) p(reject): white means, white coefficients columns (1) * (3) 4.86% 

(6) p(reject): minority means, minority coefficients columns (2) * (4) 22.45% 

(7) p(reject): minority means, white coefficients columns (1) * (4) 14.27% 

(8) p(reject): white means, minority coefficients columns (2) * (3) 9.50% 


Total difference, expected minority reject rate less expected white 17.59% 
rejection rate [(6)-(5)] 


Minorities treated as white, endowment effect [(7)-(5)] 9.42% 

Minorities treated as white, discrimination effect [(6) — (7)1 8.18% 


Whites treated as minority, endowment effect [(6)-(8)] 12.95% 

Whites treated as minority, discrimination effect [(8)-(5)] 4.64% 


Expected minority rejection rate (6) 22.45% 

less rejection rate if treated as white (7) 14.27% 

= 8.18% 
divided by rejection rate if treated as white (7). 57.27% 

Minorities are rejected 57% more often than expected. 
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Table 10. Decomposition of Differences in Expected Rejection Rates 

(continued) 


White rejection rate if treated as minority (8) 9.50% 

less expected white rejection rate (5) 4.86% 

= 4.64% 

divided by rejection rate if treated as minority (8). 48.88% 

Whites are rejected 49% less often than expected. 


fairly treated minority rejection rate and the predicted minority rejec- 
tion rate is entirely attributable to differences in estimated coefficients 
for minorities is calculated by evaluating minority coefficients at 
minority means. The difference — 22.45 percent less 4.86 percent, or 
17.59 percent — is the total estimated difference between minority and 
white rejection rates. 

with sample means held constant. As shown in table 10, the 17.59 
percentage point difference in predicted rejection rates is about equally 
attributable to endowments and discrimination. Rephrased, the pre- 
dicted rejection rate for minorities is 22.45 percent. If, however, minori- 
ties had received fair treatment, they would have suffered a rejection 
rate of only 14.27 percent. Thus, minorities were rejected 57 percent 
more often than expected, a figure comparable to the Boston Fed’s 
estimate of 56 percent. 

Just as the difference in predicted rejection rates was decomposed by 
evaluating minority means at white coefficients, parallel analysis 
examines the predicted rate of rejection for white applicants treated as 
minorities. 5 Table 10 contains the decomposition from this viewpoint 
and attributes a greater portion of the disparity to endowment differ- 
ences. Still, whites are rejected 49 percent less often than expected, 
again because of favorable treatment in the lending process. 


Discrimination and Mortgage Performance 

Finally, several critics have questioned the contextual framework of 
the Boston Fed study. For example, Nobel laureate Gary Becker (1993) 
asserted that the study provides scant evidence to support the claim of 
racial discrimination. By analyzing average default rates for minorities 
and whites in the Boston area, Becker concluded that race is used for 
a legitimate, nondiscriminatory business purpose. 


5 Neumark (1988), however, argued that the white subsample coefficients are more 
appropriate for evaluating discrimination. 
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The logic behind the average default technique is simple. If minorities 
are the object of discrimination, a white applicant of given characteris- 
tics will be accepted while an equally creditworthy minority applicant 
will be denied. Since only the best minority applicants are accepted, the 
worst white applicant must be of lower quality than the worst minority 
applicant. Since Boston-area default rates are equal among whites and 
minorities, lenders must be properly evaluating the true default risk of 
whites and minorities. Thus, the reasoning follows, a positive coeffi- 
cient on race in the rejection probability equation is permissible be- 
cause it serves a rational business purpose. 

The intuition behind Becker’s arguments regarding the default rates of 
whites and minorities is analogous to arguments made about discrimi- 
nation in baseball (e.g., do minority batters have higher batting aver- 
ages than white batters?) (Van Order, Westin, and Zorn 1993). Although 
the intuition is simple, several problems plague the default or mortgage 
performance approach to analyzing racial discrimination in mortgage 
lending. First, discrimination at the accept/reject decision is still illegal 
regardless of whether applicants subject to discrimination ultimately 
receive loans, even if Becker-type arguments are valid. In addition, 
until the rational business purpose for using race in mortgage lending 
is empirically established, the discriminatory treatment of borrowers 
by racial or ethnic status will remain illegal. 

Second, the Becker theory either is operationalized — often in terms of 
average default rates rather than marginal default rates — as required 
by the arguments of the theory or assumes implicitly that the distribu- 
tion of loan profits provides the same mean profit for minorities and 
whites. In addition, the theory seems to imply that discrimination in 
mortgage lending occurs only at the margins. Discrimination implies 
that the marginal minority default rate will be lower than the average 
default rate. Unfortunately, marginal default rates are unobservable, 
and the average default rates often subjected to examination are 
inappropriate proxies. The equality of average default rates for minori- 
ties and whites, therefore, is irrelevant to the discussion of disparate 
treatment in the application process. Galster (1993) argued that mi- 
norities should be expected to exhibit a greater magnitude of default 
because of their weaker economic and financial characteristics com- 
pared with whites. Stated another way, a larger percentage of minority 
loans will typically be rejected for legitimate reasons, so the average 
expected profit should be lower for minorities. Since defaults are 
negatively correlated with profitability, minorities should experience 
higher default rates than whites — discrimination or no discrimination. 
In addition, there is no a priori reason to expect that discrimination in 
mortgage lending must be limited to the margins. It is conceivable for 
relatively good loans to be rejected because of discrimination. Hence, on 
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average, default rates for minorities should be higher than those for 
whites in a world of racial discrimination. 

Third, Becker’s arguments do not allow for the likely costs associated 
with reapplication following the initial denial of loan requests. For 
example, suppose it is true that discrimination primarily affects mar- 
ginally qualified applicants. Suppose also that applicants near the cusp 
of the accept/reject decision reapply several times to different lenders 
until they ultimately secure loans. Under these conditions, marginal 
minority borrowers might be forced to visit more lenders than compa- 
rable white borrowers. Additional visits to lenders, however, increase 
the cost of obtaining credit. Under this extreme scenario, even though 
default rates for minority and white borrowers would he simil ar — since 
all marginal borrowers obtain loans — the cost of securing credit would 
be greater for minority borrowers. 

Finally, how reliahle are the default data cited by Becker and others? 
The recently released default studies are not particularly convincing. 
Most of the studies are based on aggregate data. If poor quality mars 
the data or methods used to evaluate the data cited by Becker and 
others, the statements that attempt to infer the incidence of racial 
discrimination from default rate data would have to be viewed with 
caution. 


Summary and Conclusions 

Since its release in 1992, the Boston Fed report Mortgage Lending in 
Boston: Interpreting HMDA Data has been a source of controversy in 
the mortgage lending industry. Confusion over the study's scope and 
methods has contributed to the debate. For example, discrimination 
can enter the lending process at several identifiable stages. The Boston 
Fed study limited its focus to the application processing stage. Further, 
among the three distinct forms of discrimination — blatant discrimina- 
tion, disparate treatment, and adverse impact — the Boston Fed inves- 
tigated only disparate treatment. Proponents and critics of the study' 
should clearly understand the limited research niche it fills. Gary' 
Becker, Peter Brimelow, and Leslie Spencer, for example, noted that 
the Boston Fed study provided questionable evidence of adverse impact 
discrimination, but this type of discrimination was beyond the scope of 
the report. Consequently, these criticisms say nothing about the report’s 
merit or findings. Even as it provides evidence for adverse impact 
discrimination, the average default rate approach that supports Becker- 
type arguments is suspect. 
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More pertinent are the criticisms of Stan Liebowitz and Mark Zandi. 
Liebowitz attributed the Boston Fed result to data errors. He claimed 
to find several obviously miscoded applications in the source data (e.g., 
loan-to-value ratios exceeding 5). Our analysis shows that the Boston 
Fed data do contain many miscoded or atypical observations. Using a 
systematic data-cleaning procedure, however, we reestimated the 
Boston Fed study with clean data only and found that the race effect on 
application disposition persisted. 

Zandi reestimated the Boston Fed study and contended that omission 
of a variable assessing applicant credit risk was responsible for the race 
effect. Our analysis confirms that this credit variable is an important 
determinant of the race effect. Zandi failed to note, however, that the 
credit variable itself is affected by discrimination. When we compare 
objective measures of credit risk with the Boston Fed study’s subjective 
assessment, we find that minorities receive systematically lower credit 
ratings. A white applicant with “slow pay” credit accounts, for example, 
is considered creditworthy, while a similar minority applicant is not. 
This result provides further statistical evidence of discrimination in 
the mortgage lending process. 

Through a rigorous statistical analysis of mortgage lending patterns in 
the Boston area in 1990, the Boston Fed study clearly demonstrated 
disparate treatment of applicants during the application stage of the 
lending process. Our study confirms these results and refutes recent 
reports that attempted to discredit the original Boston Fed research. In 
fact, a close examination of the data available to us reveals an even 
stronger statistical case for discrimination than was originally re- 
ported. While we do not claim to have exhausted every possible ap- 
proach for investigating the robustness of the Boston study and we plan 
to undertake further data and analytic work on this subject, the basic 
result of the Boston Fed study seems immutable: Boston-area lenders 
appeared to have statistically discriminated against minority appli- 
cants in 1990. 
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Executive Summary 

The American financial system is arguably the most sophisticated and efficient in the world. The 
power of our financial services industry derives from the complexity of the nation’s financial 
intermediaries including commercial banks, savings institutions, mortgage banks, credit unions, 
investment banks, securities firms, insurance companies, specialized credit intermediaries, and a 
variety of specialized government and government-sponsored or -regulated financial institutions. 

But this sophisticated financial sendees infrastructure differs markedly from the world of finance 
in lower-income and minority communities. There, the language of finance is increasingly 
pawnshops, check-cashing outlcLs, payday lenders, and rcnl-lo-own stores. Largely unregulated 
in many states, the fees charged by these alternative financial services outlets are frequently 
excessive and their business practices often differ greatly from the asset-building and wealth- 
creation services provided by mainstream financial institutions. 

In addition, excessive subprime, as well as predatory, lending tend to flourish in communities 
saturated with check cashcrs, pawnshops, and related financial services outlets. The heavy 
concentration of these practices in lower-income and minority communities further erodes the 
asset-building potential of financially vulnerable households. This concentrated negative impact 
on households translates into increased financial distress at a community level as households 
already living on the margin are forced to navigate a minefield of high-cost, unscrupulous, and 
often fraudulent financial sen ices providers. 

The following two articles focus on the financial services infrastructure that typically serves 
lower-income, minority, and distressed communities. They document how the failure to ensure 
efficient financial services markets in those areas exposes residents to wealth -stripping financial 
services activities and greatly contributes to their financial marginalization. The articles offer 
several policy recommendations to improve the delivery of lower-cost, asset-building financial 
services to the nation’s most financially vulnerable consumers. 

The first article, titled “Financial Sendees in Distressed Communities: Framing the Issue, 

Finding Solutions,” by James H. Carr and Jenny Schuetz, examines the recent explosive growth 
of alternative financial services outlets in distressed communities and the corresponding growth 
of subprime and predatory lending in those same markets. Carr and Sehuclz document the high 
costs for households relying primarily or exclusively on those lenders. Recognizing that fringe 
lenders have filled an important credit gap by developing products and services to meet the 
unique needs of lower-income consumers, the article cautions that those sendees, nevertheless, 
often come at staggering costs. Further, the article explains that because alternative financial 
services providers do not offer savings products, households that rely exclusively on them to 
meet their financial services needs have neither the incentive nor opportunity to save. 

Can’ and Schuetz also highlight the substantial costs to households exploited by excessive 
subprime and predatory lending. The article notes that while subprime lending is a critical source 


' The authors thank Carol Bell, Cate Toups, Isaac Mcgbolugbc, John Caskey, Jean Hogarth, Bill Scnhauscr, Michael 
Seng, Anne Kim, and Bill Wilkins for their thoughtful and insightful comments and suggestions on earlier drafts of 
these articles. Any remaining eirors or inaccuracies are the sole responsibility of die authors. 
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ol" credit for millions of families, minority households arc disproportionately steered to higher- 
cost subprime lending. The extreme reliance on subprime lending by minority households raises 
the question of whether they are steered on the basis of their race or ethnicity rather than due to 
legitimate creditworthiness issues. The article documents that as much as 35 to 50 percent of the 
borrowers in the subprime market could have qualified for lower-cost prime market loans and 
provides examples of the extraordinary costs to households of being unfairly steered to subprime 
credit. The article notes that steering of borrowers to the subprime market contributes to 
confusion in the policy-making community in distinguishing between legitimate subprime and 
predatory lending. 

CatT and Schuetz conclude with three policy recommendations to improve the financial services 
environments of distressed communities. They are: (I) Enhance data collection on finance 
services transactions and increase enforcement of fair lending, equal credit opportunity, and 
consumer protection laws and regulations; (2) Create greater competition for financial services in 
distressed communities by improving the range of available financial products and services and 
enhancing government’s role as a facilitator and supporter of financial sendees innovation; and 
(3) Enhance and expand consumer outreach and financial education and awareness. 

In the area of enhancing financial innovation, the recommendations include creation of 
partnerships between mainstream financial services providers and alternative financial services 
outlets that would leverage the strengths of both sets of institutions. Such partnerships would 
leverage the economics of scale that could be provided by mainstream firms while leveraging the 
customized products and outreach techniques perfected by fringe lenders. 

The second article, “Predatory Lending: An Overview,” by James H. Carr and Lopa Kolluri, 
examines more closely the issue of predatory lending. It notes that predatory lending represents 
some of the most abusive lending behavior in the financial services community and highlights 
the fact that predatory lending is not a simple issue of high-cosi lending. Rather, Carr and Kolluri 
note that predatory lenders structure loans to force borrowers to default for the express purpose 
of extracting the equity homeowners have accumulated in their properties. But the article also 
notes that steering households to high-cost subprime loans on the basis of racc/clhnicily or other 
personal characteristics is also a predatory practice that should be considered in the context of 
debates on predatory lending. A three-part definition for predatory lending is offered to explain 
how lenders utilize a variety of otherwise legitimate marketing techniques and loan terms to 
create fraudulent and financially destructive loans. The article concludes with a scries of 
recommendations to directly address predator}' lending. 

CatT and Kolluri note that because predatory lending thrives in an environment where 
competition for financial services is limited or lacking, effectively eliminating predatory lending 
requires the same three-pronged approach recommended by Carr and Schuetz to enhance the 
efficiency of financial services generally in distressed communities. Carr and Kolluri further 
point out that as few as five to seven practices constitute the bulk of the most egregious 
predatory lending behavior and meaningfully addressing those practices would greatly reduce the 
most blatant forms of predator}' lending. 
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Introduction 

The American financial system is arguably the most sophisticated and efficient in the world. The 
power of the U.S. financial system comes from the complexity of financial intermediaries that 
include commercial banks, savings institutions, mortgage banks, investment banks, securities 
firms, insurance companies, specialized credit intermediaries, and a variety of specialized 
government and government-sponsored financial institutions. 

But this sophisticated financial services infrastructure differs markedly from the world of finance 
in lowcr-ineomc and minority communities (see figure 1, Bifurcated U.S. Financial System). 
There, the language of finance is increasingly pawnshops, check-cashing outlets, payday lenders, 
and rent-to-own stores. Largely unregulated in many states, the business practices of these 
financial services outlets differ greatly from the asset-building and wealth-creation services 
accessed by the majority of Americans. 

Further, excessive subprime, as well as predatory, lending lend to flourish in communities 
saturated with check cashers, pawnshops, and related financial sendees outlets. Creating greater 
efficiency in, and competition for, financial sendees in distressed communities is the key to 
enabling lower-income and minority residents to maximize their asset-building capabilities and 
limit the negative influence of excessive high-cost and predatory financial sendees providers. 

This article discusses the recent rapid growth of the alternative or fringe financial sector and 
highlights how its high-cost fee structure greatly undermines the ability of individual households 
to accumulate assets and build wealth. The article further notes that, to the extent that fringe 
financial services providers concentrate in, and arc the primary financial services providers for, 
distressed lower-income and particularly minority communities, the neighborhoods in which 
they locate are also seriously disadvantaged. The article concludes with a series of 
recommendations to promote efficient financial markets in lower-income and minority 
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communities. A companion article focuses explicitly on predator) lending (see “Predator) 
Lending: An Overview**). 


Figure l. Bifurcated U.S. Financial System 
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Financial Services in Distressed Communities 

As many as 12 million households in the United States either have no relationship with 
traditional financial institutions or depend on fringe lenders for financial sen ices. These 
households arc disproportionately poor and minority. Among lowcr-incomc families surveyed in 
a 1995 Federal Reserv e Survey of Consumer Finances, 25 percent w ere unbanked, as well as 
one-third of African- American households and 29 percent of Hispanic households. Without 
banks, these households operate largely in a cash economy or resort to fringe banking sen ices 
that routincl) charge significant!) higher fees for services than those assessed by mainstream 
financial institutions. The situation is particularly dauniing for African-American households, 60 
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percent of which have zero or negative net financial assets, according to a report by the 
Corporation for Enterprise Development. 

Lack of physical proximity to mainstream financial institutions is perhaps the most frequently 
cited reason for the disparity in financial services utilization by low-income and minority 
populations compared with wealthier households. A 1999 Harvard Business Review article, for 
example, cites extreme disparity in financial sendees options available to residents of two 
neighborhoods in Los Angeles— one in South Central and the other in Pacific Palisades. South 
Central has one depository institution for every 36,000 people, while Pacific Palisades has one 
for every 1,250 people. 

Y et while physical proximity' is important, it is not the only— and often not the most 
significant— barrier to the use of mainstream financial services among lower-income and 
minority households. There arc a variety of complex reasons why many lower-income and 
minority households do not use traditional financial sendees even when they have access. Those 
reasons include unfamiliarity with banking and savings sendees, a belief by consumers that they 
do not write enough checks to justify an account, and lack of trust of the mainstream financial 
services providers. In addition, mainstream financial sendees can also be very expensive for 
households that do not have a relationship with those institutions, when customers cannot fulfill 
minimum balance requirements, or when poor management of an account results in bounced- 
check or related fees. 

In fact, fringe lenders attribute their rapid growth to large, unmet consumer financial services 
needs among many lower-income households. According to the Financial Sendee Centers of 
America (FiSCA) (formerly the National Check Cashcrs Association) alternative sources of 
credit are filling an important credit gap for “individuals with limited financial means or who 
may lack the tangible assets to pledge in connection with traditional types of collateralized 
transactions. . . ” FiSCA further asserts that alternative financial services providers arc in higher 
demand than banks or credit unions in many markets because they provide a wider range of 
services and more flexible hours of operation tailored to meet the unique needs of their clients. 

There is little debate that fringe lenders provide critical services to customers whose extremely 
low or unreliable incomes, limited tangible assets, or inability to manage credit make them 
unlikely candidates for mainstream financial services. But the explosive growth of these 
financial services storefronts over the past decade raises many critical policy issues. First, 
because fringe lenders do not provide savings accounts, households that rely exclusively on them 
lack both the incentive and option to save. Second, the heavy concentration of fringe lenders in 
minority communities means that those areas are disproportionately burdened with second-class 
financial services options. Finally, reliance on fringe lenders, even to the extent they provide 
needed financial services, routinely comes at a very high cost. 

Consider these examples for check cashers, payday lenders, pawnshops, auto title lenders, and 
various other fringe financial activity 7 : 
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• Check cashers— Although the average fee at a check cashing outlet for a government or 
payroll check ranges from 1.5 to 3 percent of its face value. Ices can run as high as 20 
percent for personal checks. At least 19 stales regulate some aspects of check cashing 
services. 

• Payday lenders — institutions that offer small consumer loans of $ 100 to $300 — routinely 
charge 15 percent per two-week period. In addition to annualized interest rates of more than 
400 percent, such loans encourage households to spend the next paycheck before it arrives, 
thus encouraging a dangerous cycle that can trap a household in permanent debt. 

• Pawnshops offer small, short-term loans using personal items as collateral. Stale-imposed 
interest rates are capped as high as 25 percent monthly, which, annualized, can exceed 300 
percent. Loopholes in some stales allow “lease back” or “roll over” agreements that add fees, 
sometimes doubling the already high interest rate. 

• The rcnl-lo-own industry offers purchasing credit to consumers for a variety of merchandise, 
such as furniture and home electronics, for weekly or monthly payments that can be applied 
toward ownership. Leased items arc typically priced at two to three Limes the standard retail 
amount. No equity builds up in the leased items until the final payment. According to a 
Federal Trade Commission survey, 60 to 70 percent of customers who initiate leases 
eventually purchase the items. The Association of Progressive Rental Organizations 
estimates that the percentage of customers who complete a purchase is less than 25 percent. 

• Auto title lending is a variation on traditional pawnbroking. A person with clear title to a 
vehicle can borrow money from a lender by giving him or her power of attorney to transfer 
the title should the borrower default. Title loans are typically made for about 25 percent of 
the car’s value. Interest rates and other service charges vary between 2.5 and 25 percent per 
month, depending on a state’s pawnshop laws. Title loans are particularly dangerous for 
working families because defaults can result in the loss of the car and, consequently, the job, 
if there is no other way to get to work. 

• Robert Manning in his book. Credit Card Nation , also describes direct marketing campaigns 
for high-interest “secured” credit cards that are marketed to customers who likely would not 
qualify for a standard-rate bank-issued credit card. In one example, he cites an offer lor a 
$400 line of credit for which, in return for applying for the credit card, an unsuspecting 
consumer agrees to pay a variety of fees totaling $369. Such “offers” may be widely 
distributed, but the people most likely to accept the offer arc the most financially vulnerable 
populations with the least financial sophistication and the fewest credit options. 


Compensating for Risk 

While the Ices charged by fringe lenders arc justified on the basis of the perceived high risk of 
their borrowers, most of these financial sen ices providers have devised creative ways to reduce 
or protect themselves against borrower default on top of the high fees they charge. Payday 
lenders, for example, not only require proof of employment, income, and a personal checking 
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account, but the borrower also must provide a postdated personal check. The rcnl-lo-own 
industry allows no equity to be built up until the final payment, so a customer may meet all 
weekly payments and default near or at the end of the loan term, losing the item plus all previous 
cash payments. The retailer can then re-lease the item at the same weekly or monthly rate. 
Pawnshops provide cash loans in return for collateral left in the possession of the pawnbroker. 
And “cash leasing,” a cross between payday loans and pawn loans, involves small, short-term 
cash advances that carry monthly interest charges of up to 30 percent, backed by an active 
checking account and “pledged” household items, such as a stereo, computer, or television. 

Some states are better than others in affording consumer protections in these types of 
transactions. 

In fact. Progressive Policy Institute analyst Anne Kim notes that the two largest check-cashing 
companies in the United Slates cashed roughly $6.5 billion in checks last year. According to 
Kim, the majority of those checks were payroll or government benefit payments. The value of 
bad checks— that is, the checks for which the check cashers could not collect— totaled less than 
one-fourth of one percent of the total amount of checks cashed. The nation’s two largest check 
cashers thus realized healthy profits charging on average 2.2 and 3.5 percent, respectively, of the 
face amount of the checks they cleared. 


The Problem Is Growing 

As table 1 illustrates, alternative financial services activity is big business. Fringe services 
engage in at least 280 million transactions each year for gross revenues of more than $168 billion 
that extract fees of at least $5.5 billion. According to Norman D’ Amours, former chairman of Ihc 
National Credit Union Administration, the number of unregulated and unlicensed financial 
services providers is growing nationwide, but the increase is exponential in low- and moderate- 
income and minority communities. 

He notes that while the number of credit unions, banks, and thrifts has been steadily decreasing 
over Ihc past five years in the United Stales, the number of chcck-cashing outlets has doubled. 

An April 2000 report by Dove Consulting for the U.S. Department of the Treasury reveals that 
about 11,000 check-cashing outlets in the United States cash more than 180 million checks 
annually, worth roughly $60 billion. D’ Amours also estimates that there arc between 12,000 and 
14,000 pawnshops across the country, outnumbering crcdil unions and banks. Further, in 1996 
there were 8,000 rent-to-own stores that served 3 million customers, according to a recent 
Federal Trade Commission survey. And in Savings for the Poor , Dr. Michael Slcgman of the 
University of North Carolina, Chapel Hill, reported that payday lending grew nationally from 
300 stores seven years ago to more than 8,000 in 1999. 
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Table 1. Fringe Lending Is Real Money: 
Estimated Annual Transactions 


Service 

Fee/Rate per 
Transaction 

Volume of 
Transactions 

Gross Revenues 

Fee Total 

Check 

Cashing 

2—3 % payroll and 
government checks 
(can exceed 15% for 
personal) 

180 million 

$60 billion 

$1.5 billion 

Payday Loans 

15-17% per 2 weeks 
400% APR 

55-69 million 

$10-13.8 billion 

SI. 6-2.2 billion 

Pawnshops 

1.5-25% monthly 
30-300% APR 

42 million 

$3.3 billion 

X/A 

Rcnt-to-Own 

2-3 times retail 

3 million 

$4.7 billion 

S2.35 billion 

Auto Title 
Lenders 

1.5-25% monthly 
30-300% APR 

N/A 

N/A 

X/A 

Total 

N/A 

280 million 

$78 billion 

$5.45 billion 


It Undermines Households and Communities 

Even at the most modest levels, alternative financial services fees can greatly undermine the 
asset-building capacity of lowcr-incomc households. According to research cited by the Federal 
Reserve, fringe services for cash conversion and bill paying would cost an average $20,()00- 
income household between $86 and $500 per year, while the same services at a bank would cost 
only $30 to $60 (assuming that low-cost banking services are available and the prospective 
customer is not disqualified for an account by lack of credit). Y et, $500 per year saved for a 
period of 10 years at a modest interest rate of only 4 percent would grow to more than $6,000. 
That amount would be sufficient for a down payment on a modestly priced home. 

Moreover, the actual costs to many households using fringe banking would be even higher if 
those same households also resort to payday loans, pawnshops, rent-to-own retail, or auto title 
pawn loans. An example Manning offers in Credit Card Nation is of a $196 Magnavox TV that 
costs $9.99 a week for 78 weeks from a rent-to-own shop, for a total of $779. Compare it to 
buying the same television with a credit card at 22.8 percent interest from a national discount 
electronics store over the same time period for a total of $231. The difference in finance charge 
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would be $548. Assuming a household relied on fringe lenders lor only an additional $300 worth 
of services per year, the new total of $800 of potential savings would grow to nearly $10,000 
over a 10-year period, again assuming a modest 4 percent rate of return. 

Even if these households actually were able to save some of their earnings, their failure to access 
mainstream financial sendees institutions undermines their long-term asset accumulation. To 
illustrate, table 2 calculates the different investment vehicles. If, in 1989, a family had $3,000 in 
savings, but saved the money in a shoebox, 10 years later that $3,000 would be still be worth 
$3,000 in nominal dollars but only $2,233 when adjusted for inflation. However, the same sum 
invested in a 10-year Treasury note would have grown to more than $5,000 by 1999. Investment 
in an S&P index fund would have yielded $9, 180 over that 10-year period. And if the f amity had, 
by prophetic insight, invested their savings in Microsoft Corporation in 1990, their wealth could 
have grown to a staggering $211,360 by 1999. 


Table 2. The Value of Saving $3,000* 


Year 

Shoebox 

Treasury Note 

S&P 500 Index 

Fund 

Microsoft Stock 

1989 

S3, 000 

$3,000 

$3,000 

S3 ,000 

1999 

S3, (XX) 

$5,072 

$9,180 

S21 1,360 


* Tn nominal dollars. 


Excessive Subprime Home Mortgage Lending 

As with fringe lending, subprime mortgage lending has also experienced tremendous growth in 
recent years. A recent U.S. Department of Housing and Urban Development (HUD) study 
indicates that between 1993 and 1998, the dollar volume of subprime loans grew sevenfold, from 
$20 billion to $150 billion, and the number of subprime refinance loans grew tenfold, from 
80,000 loans to 790,(X)0 loans. This growth in subprime lending compares to less than a 40 
percent increase in prime lending for home purchases and a 2.5 percent increase in prime 
refinance loans. 

HUD reports that subprime loans are heavily concentrated in lower-income and minority 
communities— the same communities that are the target for fringe financial outlets. HUD’s 
analysis indicates that subprime loans are three times more prevalent in lower-income 
neighborhoods than in high-income areas, and five times more I i kely in black communities than 
in while neighborhoods. In fact, in black neighborhoods, high-cost subprime loans accounted lor 
51 percent of home loans in 1998, compared with 9 percent in while areas. Moreover, 
homeowners in high-income black communities are six times as likely to have a subprime loan 
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as homeowners in high-income while neighborhoods. Estimates by Fannie Mac, Freddie Mac, 
and others conclude that many households in the subprime market could reasonably qualify for a 
prime market loan (see article on Predatory Lending in this report). 


The Financial Impact of Excessive Subprime Lending 

Subprime loans do not have to be predatory to seriously undermine the financial viability of 
households. Targeting or referring households to the subprime market in instances in which those 
loan applicants could reasonably have qualified for prime mar ket loans greatly undermines the 
long-term asset-building potential of those households. Each additional interest point on a home 
mortgage totals tens of thousands of dollars on the total cost of a mortgage over the life of the 
loan. Subprime mortgages arc routinely 3 to 4 percentage points or more higher than a 
comparable prime market loan. Yet, a mere 1 percentage point of additional interest can make a 
substantial financial impact over the life of a loan (see table 3). 


Table 3. Comparing Mortgage Payments for Different Interest Rates 

30-Year Fixed- Rate Loan 
House Value $85,000 

Down Payment $4,250 (5%) 

Loan Amount $80,750 


Annual Interest 
Rate 

Monthly Payment 

Annual Payment 

Annual 

Difference from 
8% 

Lifetime 

Difference from 

8% 

8% 

592.51 

7,110.18 

N7A 

N'. ; A 

9% 

(>49.73 

7,796.79 

686.61 

20,598.43 

10% 

708.64 

8,503.67 

1393.49 

41,804.69 

1 1 % 

769.00 

9228.01 

2,117.83 

63,535.05 

12% 

830.60 

9,967.26 

2,857.08 

85,712.32 


Take the example of a home modestly priced at $85,000. Assuming a 5 percent down payment, 
the mortgage is slightly under $81,000. With a base interest rate of 8 percent on a 30-year loan, a 
loan 1 percentage point higher results in $687 more annually. Over the lifetime of this 9 pcrecnl 
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loan, it would be a $21,000 difference. At 2 percentage points — a 10 percent interest rate— the 
difference from a prime loan of 8 percent would be $42,0(X), half the original loan amount. 

Now, take that same $687 a household could save each year by shaving off a percentage point on 
their mortgage and invest it at 6 percent. At the end of 30 years, that household would have 
$57,572 instead of having to pay $21, (XX) in additional interest. The 2-percentage-points savings 
of $ 1 ,393 per year, invested at 6 percent, would total $1 16,736 at the end of 30 years for the 
household. And if the subprime loan carried a 12 percent interest rale, the extra interest payment 
over the base 8 percent loan would be $85,712 over ihc life of Lhc loan. Invested at 6 percent for 
30 years, that $85,712 of additional payments would grow to $239,421 in savings over a 30-year 
period. 


Reasons for Rapid Growth 

Three trends in recent years appear to have strengthened the alternative financial sendees sector: 
1) increasing consolidation into large, publicly held firms with standardized business outlets 
across the nation, 2) increasing involvement by mainstream financial institutions in fringe 
lending outlets, and 3) enhanced products and sendees and effective marketing schemes to 
capitalize on rising consumer debt and the disconnect between low-income households and the 
mainstream financial system. 


Industry Restructuring 

Restructuring within both the mainstream and fringe financial services industries arc contributing 
to the growing significance of fringe financial storefronts in disenfranchised communities. 
Michael Stegman cites consolidation in the banking industry as one reason for the decline in the 
presence of traditional banks in neighborhoods of all income levels. In Fringe Banking: Check- 
Cashing Outlets , Pawnshops, and the Poor, John Caskey suggests that banking deregulation and 
pressure for increased profits have led banks to charge for previously free sen ices and close 
unprofitable branches (often in low-income and minority areas) as well as eliminate money- 
losing services, such as small-balance deposit accounts. 

Over the same period, several fringe financial outlets, such as pawnshops, check cashcrs, and 
payday lenders, have engaged in major consolidations. In the chcck-cashing industry, for 
example, six firms owned at least 50 outlets each in 1991. By 1999, one of the largest of these 
establishments had grown to more than 1,000 company-owned stores with franchises in 30 
states. Further, this company has expanded its traditional in-store check-cashing business to 
include bill payment services as well as automated check cashing using advanced function 
ATMs with user-friendly touch screen menus. 

Pawnshops, too, have grown into national chains. Data from Fringe Banking report the existence 
of at least five large, publicly traded nationwide pawnbroking firms. The largest of these chains 
went public in 1987, and by 1999 had acquired 414 stores in the United States. The rent-to-own 
industry has shown similar trends of consolidation. The largest firm was founded in 1986, and by 
1999 owned 2,300 stores across the nation, or roughly one-fourth of all rcnt-lo-own stores. 
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Convergence of Fringe and Mainstream Lenders 

Wall Street has also fueled the growth in fringe and subprime activity. A recent Business Week 
article notes, for example, that through securitization— that is, the practice of issuing securities 
based on a pool of mortgages that can be sold to investors — leading Wall Street firms resold $60 
billion of subprime mortgage loans in 1999, up from $3 billion in 1995. Between 1995 and 1998, 
subprime loan note sales rose from $10 billion to $87 billion. Banks now control 5 of the 
nation’s top 10 subprime lenders and 10 of the lop 25 subprime lenders. 


Effective Marketing and Customized Services 

While many low-income households exhibit reluctance to use traditional banks, fringe financial 
services providers have well-developed marketing strategics to draw in and retain customers by 
focusing oil the relationship between customers and staff. Pawnshops and rent-to-own stores 
emphasize treating customers with personal attention and encourage small weekly payments 
made in person, allowing the retailer to market additional products to existing customers. These 
types of businesses rely heavily on repeat customers, which they cite as a means of increasing 
transactions while reducing risk, as Caskey reports in Lower Income Americans, Higher Cost 
Financial Services. 


Role of Financial Markets in Community Reinvestment 

Creating efficient markets in distressed communities is essential to successful revitalization of 
those areas. Stated otherwise, building community wealth requires the building of individual 
wealth. Mainstream financial institutions are the engines of wealth creation and upward financial 
mobility in America. Improving access to, and utilization of, the mainstream engines of wealth 
creation would by itself promote significant community investment. 

Each dollar that is spent on overpriced financial services by a lower-income household 
represents potentially important savings that could lead to wealth building. For example, the 
more than $5.45 billion in fringe financial services fees that are collected from financially 
vulnerable consumers each year is slightly less than the entire asset base of the more than 460 
community development financial institutions (CDFIs) operating in Lhc United States. It is also 
moderately less than the liscal year 2000 HUD budget for Community Development Block 
Grants plus all HOPE VI and Empowerment Zonc/Enlcrprisc Community funding. 

Moreover, the fees represent an annual funding stream. If only a portion, perhaps 20 percent, of 
those dollars lost each year to fringe financial services could be captured and redirected to 
housing, Lhal would represent more than $1 billion for home-buyer assistance or housing 
rehabilitation in many of the most distressed communities in the nation. And, that funding stream 
would not require any additional taxpayer contributions. Add to that sum the hundreds of 
millions of dollars unnecessarily paid each year, by households unfairly and unnecessarily 
steered into high-cost subprime loans, and it is immediately clear how better organizing the 
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financial markets in distressed communities and connecting households to the engines of wealth 
creation ean provide a major boost to the community revitalization process. 

Rowing to a broader range of consumer goods and services, that money could encourage the 
opening of new business based on market demand for locally desired products or services. 
Helping to create wealth could reduce the need for complex tax-related government subsidies 
that encourage businesses to relocate to distressed communities that have no economic rationale 
for being there other than to benefit from unLargctcd and questionable Lax subsidies. If channeled 
into savings, money lost to check cashers and similar high-cost services could offer financial 
institutions and community residents enormous wealth-generating potential. 


Fixing the Problem 

Enhancing financial services options for lower-income and minority households and 

communities will require action in three areas: 

1 . Improving the availability of data on financial services transactions and aggressively 
enforcing fair lending, equal credit opportunity, and consumer protection laws and 
regulations. 

2. Enhancing availability of products and services designed to meet the unique needs of lower- 
income and lower- wealth customers. 

3. Offering consumer financial education and outreach programs. 


Collecting Additional Data and Enforcing Laws 

An important missing tool to address the issue of market failure in distressed communities is a 
robust set of data that could more easily enable policy makers, regulatory agency personnel, 
researchers, nonprofit community activists, and other interested parties to pinpoint critical areas 
and issues for examination and possible action. Enhancing data collection is always 
controversial. But it is simply not possible to resolve a problem that cannot be identified and 
examined. When the federal government first sought to include borrower raec/clhnieily 
information in the Home Mortgage Disclosure Act database, many argued that added 
information would be useless because it would answer only who was accepted or rejected for 
mortgage credit but not why. Yet that data exposed major and critical areas for concern 
throughout the mortgage lending industry related to lending to traditionally underserved 
borrower groups. The net result has been explosive growth in affordable lending to lower-income 
and minority households over the past decade. 

Because alternative financial sen ices providers are regulated at the state level, with widely 
varying regulatory oversight, a single national reporting requirement could greatly enhance the 
ability of regulators, community groups, and research institutions to examine the practices of 
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ihcsc firms. Data elements might include tee schedules, collateral requirements, number of 
customers served, and revenue and earnings statements. 

The goal of greater regulation with respect to fringe lenders should not be to eliminate those 
sources of credit. In moderation, they provide important access to credit for a variety of 
consumers. Rather, enhanced regulation should ensure that to the extent those services are 
provided, they arc offered at costs that more reasonably rcllcct the real risks presented by 
consumers. Interest rates, for example, that when annualized can exceed 300 percent or more, arc 
hard to justify under any circumstance. Further, the targeting of high-cost financial services on 
the basis of personal characteristics such as race or ethnicity, rather than on the basis of income 
or creditworthiness, should be closely monitored and effectively addressed. 

For subprime loans, additional information might include key loan lenns such as the inclusion of 
credit life insurance, balloon payments, prepayment penalties, and related major loan 
characteristics. Further, interest rates, points, processing fees, and closing costs would also be 
critical. This data could highlight areas for further investigation and allow for a more aggressive 
enforcement of fair housing, equal credit opportunity, and a variety of consumer protection laws. 

To the greatest extent possible, reporting requirements for similar financial transactions should 
be the same for the greatest number of institutions possible. Dissimilar reporting requirements 
across institutions that perform similar sendees create opportunities for abuse by institutions that 
arc not covered. At the same lime, institutions that arc covered may be discouraged from 
attempting to enter emerging markets with new or innovative products. Further, because data 
collection can be very costly, care should be taken to ensure that any new reporting requirements 
do not overwhelm financial institutions with requests for insignificant and extraneous 
information. 

Further, an explicit focus on how equal credit opportunity and consumer protection laws arc 
violated in distressed communities would provide financially vulnerable households with the 
kind of support offered to middle-income and wealthy households in vibrant communities. Each 
year, millions of dollars arc spent on financial system regulation through agencies such as the 
Office of the Comptroller of the Currency, Federal Deposit Insurance Corporation, Office of 
Thrift Supervision, Department of the Treasury, and Federal Reserve System, to name a few. But 
federal institutions can do relatively little to protect the financial interests of households 
operating in a cash economy or relying on fringe financial services providers whose activities arc 
not covered by those key federal financial regulators. 


Enhancing Products to Serve Lower-Income Households 

Efforts to promote a wider range of financial products and services for low-incomc and minority 
households can be divided into three categories: 1) efforts to connect households receiving 
government benefits to low-cost access to those funds through electronic transfer accounts 
(ETAs) and related initiatives; 2) enhanced utilization of technology, such as sophisticated 
ATMs and the Internet; and 3) innovative products and partnerships designed to meet the unique 
needs of lowcr-incomc, lowcr-wcal th households. 
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Government Initiatives. The Debt Collection and Improvement Act ol" 1996 is one ol" several 
promising initiatives launehed by the federal government to decrease processing costs, reduce 
fraud, and provide a lower-cost alternative for benefit recipients than sending them paper checks 
that must be cashed, usually for a fee. The law mandated that, by 1999, all federal benefit 
payments would be delivered electronically — a measure that is expected to save the federal 
government an estimated $100 million annually on processing and delivering payments. Since 
the legislation went into effect. Congress has mandated that stales convert food stamp programs 
to electronic payment by 2(X)2, using point-of-sale (POS) terminals at participating retailers. 
Additionally, more than 40 states have voluntarily decided to add their emergency cash 
assistance programs to the plastic food stamp cards so that welfare benefits will be accessible at 
ATMs and POS networks. 

These laws create even more opportunities to link lovv-incomc families and people living in 
underserved areas to banks and other savings institutions. Michael Stcgman, in his forthcoming 
article, “Banking the Unbanked,” says the electronic delivery of government benefits “promotes 
financial inclusion” and recognizes that “economic opportunity cannot thrive where access is 
denied.” In fact, an estimated 3 million of the roughly 12 million unbanked individuals in the 
United States receive federal government benefits— a large market that has gone largely 
untapped. 

Expanding Use of Technology. A Ford Foundation white paper, “Financial Technology and the 
Lower- Income Consumer” by Steve Davidson cl al., notes that new types of ATM and card- 
based technology have the potential for “turning the unbanked to the self-banked” while 
lowering costs and increasing access and convenience to financial services and products. The 
report provides several examples: Umbrella Bank in Illinois plans to pul ATM-equipped kiosks 
in lower-income housing developments; FirstTel is gearing up for similar services in HUD 
housing in Florida; and Banco Popular offers an all -electronic account to customers without a 
traditional bank account. 

Similar to the federal government’s ETAs is a U.S. Treasury Department pilot initiative that uses 
ATMs to limit the reliance on fringe lenders and check cashcrs in traditionally underserved 
markets. Treasury is piloting a program to put ATMs in post offices to distribute Social Security 
payments, federal retirement payments, and other government benefits. Consumers use a debit 
card or credit card to access their benefits with no extra fees. The ATMs would provide safe and 
convenient access to banking scrviecs in traditionally underserved areas. The project, in 
partnership with the U.S. Postal Service and Key Bank of Cleveland, which owns and operates 
the ATMs, is testing the use of the frcc-of-chargc ATMs al three urban locations in Baltimore 
and three rural locations outside Tallahassee, Florida. 

Efforts to lower the cost of banking by using lechnologial advances should be encouraged among 
the private sector as well, since an estimated half of the country’s private sector employees do 
not participate in direct deposit. Comptroller of the Currency John D. Hawke Jr. recently told the 
National Community Reinvestment Coalition that expanding the structure of the direct deposit 
account to make it more appealing to the unbanked is critical to bringing them into the 
mainstream banking system. Creating these connections— and adding functions such as transfer 
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of funds to other countries at a lower cost than wire transfer fees — can create links between 
banks and lower-income residents. 

Innovative Products and Services. Mainstream financial sendees providers can learn from the 
considerable finesse demonstrated by alternative financial sendees providers in marketing, 
packaging, and bundling sendees. One example is bundling services such as check cashing, 
money orders, money wiring, utility and cable bill payment, and related services (sec the 
summary of John Caskey’s proposed solution following this article). Mainstream financial 
institutions can take a lesson from and form partnerships with fringe service providers, creating 
efficient operating structures that lower costs and then pass along savings to clients. 

Innovative programs that have recently been introduced or are being test-marketed by institutions 
such as community development credit unions (CDCUs) and CDFIs should be encouraged and 
expanded. Woodstock Institute’s Reinvestment Alert No. 16 provides two examples of CDCUs 
that are offering alternative payday loan products to counter the often-excessive fees charged by 
fringe payday lenders. The Faith Community United Credit Union in Cleveland and the 
Louisiana-based ASI Federal Credit Union offer affordable alternatives to their members, and 
their experiences can show how other mainstream credit unions and financial sendees providers 
can establish similar consumer loan products. Both offer interest rales of 17 to 18 percent, with 
$15 to $30 processing fees and timely repayment requirements. Credit counseling is offered with 
the service, and a savings plan can be integrated into the loan. 

Davidson et al. also provide examples of how some mainstream financial services providers are 
expanding their reach to lower-income consumers by lowering the cost of those services to help 
“transition'’ these customers to mainstream markets. Union Bank of California has created a 
division called Cash & Save that offers check-cashing services at a lower-than -average 1 .0 
percent to 1.5 percent fee on payroll checks issued by area employers. Customers are permitted 
to open Union Bank savings accounts at Cash & Save outlets. Another company, Dirccto Inc., is 
serving lower-income customers— many of whom were denied bank accounts— with a payroll 
debit card, allowing employees to access their pay electronically through an ATM. Directo also 
has an innovative wire service/ ATM feature that enables customers to wire money to foreign 
bank accounts that can then be accessed through an ATM. The fees are much lower than those 
for most wire services. 

New partnerships bcLwccn fringe lenders and mainstream financial services providers can also 
prove to be highly beneficial to residents of distressed communities and the financial institutions 
that serve them. By moving away from an exploitative model and toward a model that lays the 
foundation for a long-term, mutually beneficial relationship, mainstream financial institutions 
can help to build the assets of lower-income consumers that can lead to more valuable and 
substantial relationships over lime. 

In Banking the Unbanked, Stegman cites the Chicago Community Reinvestment Act Coalition 
and Bank One as an example of this type of partnership. The organizations teamed up to increase 
lending, service, and investments in lower- in come communities in the Chicago region. They are 
also piloting a program to promote deposit services to unbanked customers. This pilot, the 
“Alternative Banking Program, ’’offers a sale, convenient, and inexpensive alternative to ehcek- 


l'anuic Mac Foundation 



240 


Financial Services in Distressed Communities: Framing the Issue, Finding Solutions 19 


cashing services and conducts financial literacy workshops to demonstrate the cost savings of 
using alternatives to check cashcrs. 

The incentive to reform the financial services environment characterized by high-cost and 
inefficient financial sendees providers is compelling for policy experts interested in helping to 
promote the building of wealth among lower-income and minority households. The extraordinary 
sums of money involved in excessive fringe and subprime lending clearly demonstrate the fact 
that there is substantial potential for lower- and moderate-income households to build their 
financial assets. Further, recent research by Hogarth and O’Donnell in the Journal of Consumer 
Policy shows that when low- to moderate-income households are brought into institutions with a 
transaction account, there is a high probability of moving them “in and up” into other product 
lines. 


Improving Financial Education and Outreach 

Even if there is improved enforcement of laws, it is very important to educate consumers about 
the types of institutions, products, and sendees they should use, and ones they should avoid. 
Many lower-income households have limiled financial savvy and do not know the most basic- 
aspects of household budgeting. Well -conceived, -designed, and -delivered consumer education 
programs can be instrumental in helping households more effectively mange their finances. 

In addition, consumers need to know how to identify potentially fraudulent or otherwise 
questionable lenders. They need to know, for example, that when they see ads that read: “No 
credit, no job, no problem,” they should respond with “No thanks!” Financially vulnerable 
households need help understanding that substantial wealth can be built from relatively small 
amounts of money. They need support to best understand how to properly and effectively 
evaluate the financial services options available to them and how to select the options that best 
meet their needs. 

Having said that, caution needs to be exercised with respect to our expectations on the ability of 
financial education to aid borrowers facing predatory lenders. Households with limited education 
are little match for sophisticated criminals intent on defrauding a household of their wealth. Loan 
documents me challenging and complex even for borrowers with masters degrees in business. 

Mortgage loan contracts can involve 30 or more separate documents written in the legal prose 
and not intended to be understood by a lay person. Expecting a poorly educated borrower to 
defend himself or herself in this type of situation is unrealistic. For borrower education to be 
most effective, it will need to include education prior to selecting a lender as well as third party 
review at the Lime of closing. 


Conclusion 

Improving the financial services environment for lower-income and minority households is 
imperative to enabling them to fully benefit from the wealth-building opportunities available to 
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mosl Americans. With regard specifically to minority households, it is useful to keep in mind 
that discrimination has played a significant role in creating many of the distressed markets 
heavily populated by fringe, excessive subprime, and predatory' lenders— and that for many years 
government policies directly supported and even enforced many of the most discriminatory 
actions. As a result of that history, government has an important role to play in helping eliminate 
the legacies of those discriminatory actions. Principal among them are the inefficient markets in 
distressed communities. Improving the markets can be accomplished by supporting financial 
institutions to reposition themselves to be more effective in meeting the financial services needs 
of residents of underserved communities. 

Rather than acting solely as a policeman — enforcing laws and penalizing institutions that fail to 
perform— government should work with financial institutions to provide them with the flexibility 
to test programs or with the funding to pilot innovative financial services approaches that arc too 
expensive for private financial institutions to pursue on their own. 

The federal government is constantly engaged in the credit markets to ensure the efficient 
functioning of those markets as they pertain to middle- and upper-income households. In fact, 
even today, most households benefit from a substantial infrastructure of government agencies 
that work to perfect the operation of market mechanisms to ensure the mosl efficient delivery of 
financial services possible. But because most of the financial institutions supported or regulated 
by this infrastructure do not directly serve unbanked households, this elaborate infrastructure 
docs little to promote the financial well-being of the residents of distressed communities. 

Greater information and enforcement of relevant laws, combined with increased financial 
sophistication on the part of consumers, could go a long way toward eliminating in the near term 
some of the most egregious and abusive financial services practices in struggling, lower-income 
and minority communities. By combining the private market’s innovation with publicly 
supported initiatives to understand and address market failure, the full range of financial services 
that serve the majority of Americans can be made accessible in all communities. 
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Strengthening Financial Services 


Five Key Elements in Bridging the Banking Gap 1 

In a paper recently presented at a Federal Reserve System conference on Changing Financial 
Markets and Community Development , John P. Caskey outlined a five-point strategy to bring 
into the financial mainstream the “unbanked” who, without any type of deposit account, are 
typically customers of check-cashing outlets (CCOs). He suggests that specially bundled 
financial programs would help this population build savings and improve credit-risk profiles, 
qualifying them for lower-cost services and eliminating a common source of stress. 

/. Open specialized hank branch “ outlets ” that provide CCO services . 

Banks could provide a range of financial services to unbanked communities by creating bank 
“outlets” for check cashing. By locating in places convenient to large numbers of low- and 
moderate-income households that tend to use CCOs, these outlets could initiate banking 
relationships and build trust among the unbanked. Additional products mid services that could be 
offered include money orders, stamps and envelopes, international and domestie cash wire 
transfers, phone cards, bus tokens and transit passes, and payment of utility and phone bills. By 
charging lower fees for check-cashing services than CCOs and offering discounted rates for 
frequent customers, bank outlets could encourage repeat business, enabling many to “graduate” 
to banks. The outlets could also work with customers to build savings and address credit 
problems. 

2. Offer “ starter” bank accounts with low minimum-balance requirements that cannot be 
overdrawn, and include access to low-cost money orders for making long-distance payments. 

To encourage the unbanked to become traditional bank customers, their accounts could be 
tailored to their unique situations. Low-cost, low-minimum balance checking and savings 
accounts could be offered with nontraditional features, such as discounted money orders, 
stamped envelopes, convenient processing of utility bills, and electronic deposit of wages and 
government transfers. By blocking the account from being overdrawn, CCO customers can avoid 
the high costs of bouncing checks that might have dissuaded them from having traditional 
accounts. ATM and debit-card access could also be given, along w ith the sen ice of making 
long-distance payments. 

3. Create accounts specifically designed to build savings. 

“Savings-building” accounts that allow individuals to pledge to save a fixed amount in small 
increments over a specified time period, usually a year, could also assist the unbanked. 
Contributions would coincide with receipt of regular income such as a paycheck and, if possible, 
would be automatically debited. Caskey suggests separating these accounts from a regular 
checking or savings account to keep a psychological distinction between the two. He also 


1 Material in this section © John P. Caskey. Used with permission. 
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suggests imposing a penally lor early elosurc ol' the account and lor failure to make specified 
deposits at regular intervals. 

4. Offer deposit-secured emergency loans to individuals whose credit histories make them 
ineligible for traditional mainstream credit . 

With credit-scoring and other cost-saving technologies, bank outlets could find it more feasible 
to make unsecured non-revolving loans of less than $1,(XX) to customers with good credit 
records. This would allow them to compete with payday lenders and pawnbrokers to offer 
smaller loans often not practical at larger banks because of high risk factors and administrative 
costs. For customers with impaired credit histones, outlets could offer deposit-secured credit 
cards, or loans made against the balance of a savings-building account. In addition, outlets could 
partner with community-based organizations (CBOs) to establish philanthropic deposit accounts 
to provide collateral for loans to lower-income households without financial savings. 

5. Seek community-based partners and offer financial literacy programs. 

Banks can benefit in many ways by forming partnerships with carefully chosen nonprofit CBOs. 
A well-connected CBO can help overcome distrust between community residents and banks. 
Also, CBOs benefit from increased financial services in the neighborhood, and can initiate and 
promote financial literacy initiatives. 

Caskey also offered two case studies of these strategies: 

“ Cash & Save ” Outlets of Union Bank of California 

Union Bank of California began opening “Cash & Save” outlets in 1993 in Los Angeles and San 
Diego offering check-cashing and banking services. By 2000, there were 12 stores, the most 
successful of which were stand-alone outlets in large discount stores that catered to middle- and 
lower-middle- income shoppers. “Check-cashing” is prominently advertised and the hours of 
operation include evenings and weekends. In addition to traditional banking services, the Cash & 
Save outlets offer a full range of commercial check-cashing sendees. A first-time check-cashing 
customer pays a $3 fee to become a Cash & Save “member” with a digital photo, signature, and 
employment information on file. 

To encourage repeat business, discounts are offered, including a $10 annual “Money Order Plan” 
that allows six “free” money orders a month and a discounted 1 percent check-cashing fee for the 
year. Other sendees include cashing of government checks and paychecks for nondepositors, 
originating domestic and international wire transfers, handling the payment of utility bills, selling 
prepaid phone cards, faxing and photocopying, and in some locations selling bus tokens and 
passes. Basic checking accounts have low minimum-balance requirements. Among 
nontraditional accounts is a deposit account similar to an Electronic Transfer Account that 
receives electronic deposits of government benefits payments with a passbook interest rate. 
Maintenance fees are waived, but all cash withdrawals carry- a I percent fee. Cash & Save also 
offers two savings plans: The “Nest Egg” account requires a commitment to deposit at least $25 
a month for one year after a $10 initial deposit, and the “Combo” account combines the Nest Egg 
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account with the Money Order Plan. Cash & Save outlets formed partnerships with CBOs to 
offer personal financial management seminars. The CBOs host the seminars and the banks 
publicize them. Union Bank reports that about 40 percent of its regular check-cashing customers 
use at least one traditional bank product within a few years. 

“ Over-the-Rhine" branch of Cincinnati Central Credit Union 

The Cincinnati Central Credit Union (CCCU), realizing the lack of depository financial 
institutions in the Over-the-Rhine neighborhood, formed a partnership with a local nonprofit 
organization based there called SmartMoney Community Services. SmartMoney raised the 
capital to acquire and equip a storefront credit union branch and then provided subsidized office 
space. The partnership is mutually beneficial: SmartMoney provides one-on-one financial 
counseling sessions and helps build trust between the community and the CCCU, and the credit 
union provides the community with convenient, professional depository and credit services. 
Services include low-cost, low-minimum balance checking and savings accounts, and a small- 
scale individual development account program. 

The branch also sells low-cost money orders, postage stamps, envelopes, and bus passes. To 
provide small loans to residents with impaired credit histories, the “Smart Loan” program was 
designed. SmartMoney collected donations from churches and individuals to use as collateral for 
Smart Loans, with the maximum loan amount being $3,000. SmartMoney requires that recipients 
enroll in its Smart Change budget counseling course to repair credit records and build savings. 
CCCU reports that the branch, which is largely self-supporting, has successfully met residents’ 
needs for convenient financial services and support. 


Case Study on Neighborhood Trust Federal Credit Union 

Neighborhood Trust Federal Credit Union (NTFCU) in New York City is one of the fastest- 
growing community development credit unions in the United States. Opened in 1997, it has 
accumulated $5 million in assets, about double the amount in deposits in most neighborhood 
credit unions, according to the New York Times. Based in an abandoned Chemical Bank branch 
in the Port Authority Terminal on Fort Washington Avenue and 178 Lh Street, the nonprofit credit 
union provides services to low-income residents of the Washington Heights and West Harlem 
communities, where chcck-cashing outlets and pawnshops arc on nearly every corner and 
predatory lenders proliferate. An estimated 70 percent of NTFCU customers have never had a 
bank account. 


Background/ Structure 

The idea of creating a nonprofit organization to provide financial and educational services for 
community development was conceived in 1994 by New York City school teachers Mark Levine 
and Luis De Los Santos. Recognizing the disparities of service in the Washington Heights 
community, Levine, a graduate of the Kennedy School at Harvard, conducted a population 
survey that revealed a desperate need for affordable financial services. He enlisted friends to help 
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him conduct research to determine how to create a community-owned and -run community credit 
union. 

Three years later, the NTFCU was born. A daughter organization of the nonprofit Credit Where 
Credit is Due organization — which provides outreach, education, and training on financial 
management, banking services, and homeownership — NTFCU now has a staff of 12 and 3,000 
members, each of whom is a shareholder. 


Population Served 

The two communities served by NTFCU have a total population of about 500,000 with a median 
household annual income of $10,000 to $12,000. In Washington Heights, 80 percent of the 
population is Dominican and in West Harlem it is 55 percent African American and Latino. A 
large proportion of the local businesses arc home-based child care, beauty salons, grocery stores 
and convenience stores, and eateries. Most of the credit union’s customers have never used 
mainstream financial institutions. Instead, they were typically served by pawnshops, check 
cashcrs, and predatory lenders. 


Services Provided 

NTFCU provides a number of financial services, including: 

• Personal and business banking: Customers can open a no-minimum balance checking 
account with $100 and have no limit on the number of checks that can be written for a 
monthly service fee of $5. Savings accounts require $50 minimums. The credit union also 
offers ATM cards. 

• Lending services in the form of personal loans, secuiitized credit, and mortgage lending: 
Personal loans ($500 to $10,000) arc offered for personal needs or to start or build micro- 
businesses. Interest rales arc higher on personal loans than for business development. 
Repayment periods vary by loan and borrower profiles, but generally do not exceed four 
years. At the time of this writing, the loan portfolio consisted of 700 loans totaling $1.9 
million, with a repayment rate of 97 percent. Default rates of 3 percent are consistent with 
commercial banks serving higher-income populations. Securitized and partially securitized 
credit cards arc also offered. These arc basically prepaid credit cards. Mortgage lending is 
primarily for cooperative housing purchases, normally not exceeding $150,000. Although the 
majority of owner-occupied housing stock in upper Manhattan is cooperative housing, these 
mortgages are often viewed as risky loans for commercial banks because they are considered 
nontraditional. 

• Education through financial literacy programs. The Credit Where Credit Is Due (CWCID) 
organization, the Neighborhood Trust’s mother organization, conducts four different 
educational and outreach programs. 
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1. The Personal Financial Literacy Program focuses on developing basic accounting skills 
to open and use bank accounts, write checks, draft monthly budgets, save for college, and 
understand concepts of stock market investment. Graduates of this program can use the 
pro bono services of the investment company, First Investor. 

2. The Enterprise Training Program series coaches entrepreneurs on business concepts, 
how to prepare business plans and budgets, access capital, handle accounting and book- 
keeping, and better understand the basics of business law and employee management. 
After completion of the eight-class series, entrepreneurs are entitled to one hour of free 
consultation with the CWCID education program manager, as well as free consultations 
with the law firm of Chadbourn and Parke. 

3. The Youth Education Program or School Banking leaches local fourth and fifth graders to 
use banking services and to save for their futures. Participants open bank accounts and 
can make deposits with as little as one cent. Withdrawals require parental consent. The 
program operates in local schools and includes lessons in basic math as applied to 
banking. More than $23,(X)0 has been saved by the 750 participants. 

4. The Home Ownership Training Program teaches community members how to obtain a 
home mortgage loan, assess one’s financial capacity to repay it, calculate the terms of an 
affordable mortgage, and assess the value of a house. Because the majority of housing in 
the area is ctxjpcraLivc housing, the program also offers specific information about whal 
cooperatives are and about cooperative lending. 


Strategies for Success 

The credit union’s success is attributed to its ability to fine-tune its services to community needs, 
and its commitment to local economic development. The survey conducted in the beginning of 
CWCID’s project helped identify these needs. The organization is also in a constant mode of 
self-evaluation and regularly asks clients to fill out evaluation questionnaires. Another strength is 
Neighborhood Trust’s sound business practices and modeling of commercial banking operations, 
combined with a balance between its commercial approach and nonprofit developmental agenda. 
Finally, successful fund raising to cover a variety of support activities has also added to the 
ultimate success of Neighborhood Trust. 


Individual Development Accounts 

Individual development accounts (IDAs) arc matched savings accounts designed to help low- 
wealth families or individuals build assets. Participants can use the money saved through these 
accounts to buy a house, develop a business, or increase job skills through education and 
training. 

Similar to other defined contribution plans, such as 40 1 (k)s, IDAs offer a monetary’ incentive for 
participation for every dollar saved. Individuals make regular savings deposits in their IDAs that 
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arc ihcn matched by funds from ihc sponsoring bank, foundation, other charitable organization, 
or local government. 

IDA programs often include personal finance literacy counseling and training on such issues as 
homeownership, household budgeting, record keeping, and long-term economic planning. 

Although the main goal of the program is to increase wealth, the accounts also provide 
opportunities for banks to attract new customers by increasing the comfort level of participants 
with financial institutions. 

Several foundations, community organizations, elected representatives, and government officials 
have provided crucial support for IDA programs. Both the Corporation for Enterprise 
Development and the Center for Social Development at the University of Washington at St. 

Louis have played central roles in the implementation of a national IDA pilot demonstration, 
research on the effectiveness of IDAs, proliferation of federal and state IDA legislation, and the 
development and dissemination of program development materials. As a result, a proposed 
national IDA tax credit, called the Savings for Working Families Act, is expected to come before 
Congress for a vote this year. 

The national demonstration has achieved the goal of proving that low-income and low-wealth 
individuals can save when given the proper incentives and educational tools. Over a three-year 
period, the 2, 000-plus demonstration participants deposited more than $1.3 million. The success 
of the national demonstration has generated tremendous interest in and support for IDA 
programs at the federal, state, and local levels. In considering further initiatives, however, it is 
important to keep in mind that these early IDA initiatives have been relatively costly to set up. 
Services such as outreach and consumer education can be costly. 


Community Development Financial Institutions 


Definition, Structure, 
and Population Served 

Mission Strengths 

Community Develop 
CDFIs are private-sector financial intermediaries 
with community development as their primary 
mission. They arc bridge institutions that link 
unconventional borrowers and conventional 
financial ins Lilu Lions. 

There are 6 basic types of CDFts: 

1 ) community development credit unions, 2) 
community development banks, 3) community 
development loan funds, 4) microenterpri.se 
fimds, 5) community development corporation- 
based lenders and investors, and 6) community 
development venture fluids. 

CDFIs target their efforts to distinct geographic 

•ment Financial Institutions (CDFIs) 

CDFIs bring private-sector capital to The strength of CDFIs is 

bear on problems that have historically their flexibility to adapt 
required public sector solutions. They lending guidelines U) the 

all have community development as needs of borrowers; to 

their primary mission and carry out that accept unconventional 
mission by: collateral for loans; and 

1) financing businesses and community to provide education, 
facilities, job creation and training, and assistance 

development, and affordahle housing in to potential borrowers, 
low- and moderate-income 

communities; 2) providing technical GDI Is attract private 

assistance to assist “unbankable” investment, they don't 

customers; 3) demonstrating that poor substitute for it. They 

urban and rural areas cau be profitable rclv on capital -led 
markets; 4) helping banks target their strategies to address 
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areas that, arc economically distressed and/or to 
distinct demographic populations that arc 
underserved. Some CDFIs, for example, target 
their efforts to a particular urban, rural, or 
reservation community. Others lend to particular 
groups of people (minorities, women, low- 
income families) or offer specific types of credit 
products not readily available in the conventional 
market. 

community reinvestment funding; and economic and social 

5) bringing innovative and trailblazing problems, and seek to 
products aud services to disiuvested establish capital 

areas. relationships within Ihcir 

markets that seed 

CDFTs make possible loans and sustainability. 

investments in community 

development that conventional 

financial institutions would consider 

unbankable. 

CDFI Fund 

The COM Fund w'as 'Hie Fund bolsters economic development 

established by the U.S. by investing in and assisting CDFIs. By 

government to facilitate the investing in institutions , not just projects, 
creation of and capitalize a the Fund helps CDFIs better respond to 

national network of their markets by increasing their ability to 

financial institutions that is manage risk, enhance capacity, and be 
dedicated to community flexible in tlicir financing. The CDFI Fund 

development and is provides the following types of assistance: 

committed to serving and equity investments, credit union shares, 

improving low-income and loans, grants, and technical assistance 
low-wealth communities. (directly, through grants, or by contract 

CDFI Fund supports these with organizations with expertise in 

organizations with an aim community development finance). The 

to make the most effective 1 und supports the following uses of 
use of limited federal financial assistance: commercial facilities 

resources. It uses relatively that promote revitalization, community 
small amounts of federal stability, or job creation or retention; 

money to leverage businesses that provide jobs for, tliat arc 

significant amounts of owned by, or that enhance availability of 

private and nonfederal products and services to low-income 

dollars, promotes private people; community facilities; basic 

entrepreneurship, and financial services; housing for low-income 

encourages self-help and people; other businesses and activities 

self-sufficiency. deemed appropriate by the Fund; and 

technical assistance for capacity building, 
training, and development of programs, 
investments, or loans. 

The CDFI Fund is innovative, investment- 
oriented, and businesslike in approacliing its 
funding. Recognizing that there arc diverse 
organizational levels, the Fluid lias 
established different windows for 
participants. In addition to the “Core CDFI 
Program,” the Fund has implemented an 
“Intermediary Program” through which 
organizations in need of assistance can 
participate through CDFI intermediaries, 
and a ‘Technical Assistance Program” that 
offers financial support to CDFTs working 
to build their organizational capacity. 

Current Initiatives: Core Program— 
provides financial and technical assistance 
to CDFIs; Intermediary Program— provides 
financial assistance to CDFI intermediaries 
(CDFIs that finance other CDFIs); Bank 
Enterprise Award Program— provides 
financial assistance to CDFI and non-CDFI 
depository institutions; Certification— non- 
monetary classification recognizing that 
CDFTs meet Fund eligibility requirements; 
Microenterprise Awards - noil-monetary 
award program recognizing excellence in 
microenterprise development; Technical 
Assistance Component will provide 
financial assistance to training aud technical 
assistance providers that work with CDFIs; 
Secondary Market Initiative— financial 
support to enhance CDFT liquidity. 


Case Study of a CDFI: First Bank of the Americas 

First Bank of the Americas (FBA) in Chicago is an FDIC-insured bank designated by the U.S. 
Treasury as a community development financial institution. Since its founding in 1997, FBA has 
served the predominately Mcxican-Amcriean communities of Pilscn, Back of the Yards, and 
Little Village, In a speech in early 20(X) to the Chicago Board of Alderman, First Bank of the 
Americas President and CEO David Voss described the bank’s mission of providing reasonably 
priced financial services to the surrounding community where high-cost fringe bankers do brisk 
business in “lifeline banking transactions” of check cashing, bill payment, and money transfer. 
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During a live-month period between September 1999 and February 2000, FBA refinanced more 
than 150 high-rale mortgages, home equity loans, and consumer loans at market interest rates. 
Voss estimated that FBA’s refinancing will save community members more than $4 million over 
the next five years. 

To overcome neighborhood residents’ distrust of traditional financial institutions, FBA, with 
some outside funding, has launched a community outreach and education campaign. It conducts 
monthly financial literacy seminars and provides information on local Hispanic TV and radio 
stations. FBA also has established “school banks” at two schools, Maria Saucedo Scholastic 
Academy and Cristo Rev High School. The banks, staffed and managed by students, offer 
savings accounts to students and school staff, serving a dual function of teaching children 
personal financial management and introducing them to the workings of a bank. 


Microfinance for Enterprise Initiatives of Low- and Moderate-Income and Other 
Disadvantaged Communities 

Microfinancc is the extension of small loans to small cnlcrprcncurs and households that arc loo 
poor to qualify for traditional bank loans or lack assets for collateral. These loans arc typically 
used for income generation, enterprise development, and, in some instances, for community 
needs such as health and education. Typically microfinancc, also called microcrcdit, loans have a 
short repayment period and have terms and conditions suited to the local conditions of the 
community. 

The concept of microfinance is not new. Informal systems of credit have existed in societies for 
centuries, long before modern, commercial banking came into the picture. Many of the current 
microfinancc practices, made popular in developing countries, derive from community-based 
mutual credit transactions based on trust and peer-based non-collateral borrowing and 
repayment. 


Microcredit in the United States 

Microcredit can be an effective program to help empower financially disenfranchised 
populations, enabling those without access to lending institutions to start small businesses at 
bank interest rales. In the last five years a surge of interest has spread across the United Slates to 
broaden access to credit to lower-income Americans. 

In the United Slates, microlcnding is centered in comm unity- based banks, credit unions, 
community loan funds, and other local CDFIs. These institutions prov ide loans to businesses or 
households that have one or more of the following characteristics: (1) operate in low- and 
modcralc-incomc and other disadvantaged communities, (2) arc a start-up business or have 
annual revenues below a specific benchmark, (3) have owners who personally create their 
product or deliver the sendee, (4) have fewer than 25 employees, and (5) have a local customer 
base. The principal amounts of microcrcdit loans may be as little as $300 or as much as $25,000. 
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Interest rales arc comparable to commercial lending rales and loan repayment rales often exceed 
ihosc in the commercial sector. 


Effective Strategies 


According to the OCC study of microcrcdil practices in the United S Laics, microlcnding 
institutions have several common slralcgics in small business finance. They 1) commit resources, 
including expert staff, and actively solicit small business customers; 2) learn about small 
business needs and offer tailored products and sendees; 3) provide small business customers 
with easy access; 4) establish streamlined processing for timely credit decisions; 5) offer special 
handling for flexible loan underwriting; 6) consider partnerships to provide options for small 
business finance, such as guarantees and credit enhancements, technical assistance, and gap 
financing; and 7) establish systems to track loan performance and profit. 


M icrofinance Challenges 

Microlcnding institutions in the United Stales, such as CDFls and mainstream banks, face a 
number of challenges and barriers in providing credit to small businesses in traditionally 
underserved markets. These include incompatibility of traditional credit evaluation techniques 
adopted in the banking sector with a need for human subjective review in the decision-making 
process. It also requires working effectively with government and community-based partners to 
provide credit enhancements, technical assistance, and other resources. In addition, microcredit 
providers arc often working with a community with information deficits. Many would-be 
entrepreneurs and small -business owners are unaware of the financial and technical support 
available to them, and they often have social and language barriers as well. Participation in 
government programs and with other community development organizations also requires extra 
time: While banks can make decisions on mi crocredit loans within three days, loans that involve 
guarantees from the U.S. Small Business Administration or funds from government agencies 
often may take much longer. 


Rutgers University Research on Organizations as Leaders in Expanding Homeownership 

With support from the Fannie Mae Foundation, a team of researchers led by David Listokin and 
Elvin K. Wyly of Rutgers University conducted case studies of organizations recognized by their 
peers as leaders in expanding homeownership opportunities for historically underserved 
households and communities. The case studies describe the efforts of small and large lenders, 
nonprofit community-based organizations, and lending consortia. The researchers document 
slralcgics used by these organizations in the areas of institutional management, attracting and 
qualifying mortgage applicants, and retaining new homeowners. 

The case studies reveal a diverse array of strategies designed to address market imperfections 
related to information, discrimination, and limited household financial resources. These 
slralcgics expand homeownership opportunities, and indicate that a broad spectrum of actors in 
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ihc housing finance system view historically underserved households and communities as viable 
markets, not regulatory burdens. 

Challenges remain, however, in efforts to use housing finance to promote community 
development and household wealth accumulation. These challenges reflect inherent tensions 
between the industry 1 trend toward standardized, efficient business practices and the customized, 
often expensive programs needed to address multiple obstacles to homcovvncrship and 
community development faced by underserved households and communities. They also reflect a 
historically unequal distribution of risks and rewards associated with home ownership in 
America. 
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Introduction 

Predatory lending has become one of the most critical policy issues facing the financial sendees 
industry, particularly mortgage lending. Nearly every federal financial services regulatory 
agency has publicly denounced predatory lending and called for more effective regulation to 
address it. Legislation has been proposed in Congress and several states to combat predatory 
lending, and trade associations and individual financial institutions have declared their concerns. 
Also, the Federal Reserve Board has proposed a rule to require lenders to report annual 
percentage rates for all loans, a measure that could help identify predatory lenders. 

Despite broad consensus to take action, efforts to end predatory lending have been modest at 
best. One reason for the slow response is the lack of consensus on what constitutes illegal 
predatory lending. While there is significant agreement on the key loan terms and lender 
behavior that generally constitute predatory lending, there is little political consensus at the 
national level within the housing finance community about how best to address the various areas 
of concern. Without national consensus on how most effectively to address key predatory 
lending practices, significant progress in Lhis arena is not likely in the near Lcrm. 


Predatory loans are characterized by excessively high interest rales or fees, and abusive or 
unnecessary provisions that do not benefit the borrower, including balloon payments or single- 
premium credit life insurance, large prepayment penalties, and underwriting that ignores a 
borrower’s repayment ability. Yet, although high interest rates or fees arc common 
characteristics of predatory loans, high-cost loans arc not necessarily predatory. And depending 
on the unique characteristics of an individual loan and specific borrower, loan provisions that 
may be predatory in one instance, such as a prepayment penalty, may be reasonable and 
legitimate under others. For this reason, regulatory agencies and other institutions are cautious 
about instituting broad-based and sweeping regulations that could undermine legitimate sources 
of financing for credit-impaired households. 

Further complicating efforts to stop predatory lending is the fact that there is little, if any, 
publicly available data regarding loan terms, such as interest rates, origination points, processing 
or closing fees, and special provisions such as balloon payments, credit life insurance, and 


* © Fannie Mae Foundation 2001. All Rights Reserved. 


Fannie Mac Foundation 



253 


32 James H. Carr and I ,opa Kolluri 


prepayment restrictions. Without information on loan terms by borrower and neighborhood 
race/ ethnicity and income, there is no way to effectively monitor or identify questionable lending 
patterns for further examination. Needless to say, a problem that cannot be identified and 
examined cannot be eliminated. 

As mentioned in the accompanying article (see “Financial Services in Distressed Communities: 
Framing the Issue”), predatory lending generally docs not occur in a vacuum. Rather, it breeds in 
an environment characterized by little competition for traditional financial services. Specifically, 
a community flush with “fringe lenders”— check cashing outlets, pawnshops, rent-to-own stores, 
title lenders, and similar operations— as well as excessive subprime lending, is the environment 
in which predatory lending activities often flourish. 

This article provides a working definition of predatory lending and highlights some of the most 
common characteristics of predatory loans. It distinguishes predatory lending from subprime 
lending, and highlights the legitimate role that subprime lending plays for households with 
demonstrated credit problems. The article further points out, however, that despite a clear 
technical distinction between legitimate subprime lending and predatory lending, there exists a 
huge gray area between the two, in the form of excessive subprime lending. The article 
concludes with a scries of recommendations and considerations for further action to limit both 
predatory and excessive subprime lending. 


Defining the Problem 

A clear definition of predatory lending is difficult due to the complexity of determining the 
appropriate level of fees for a given level of risk. Generally speaking, three features— alone or in 
combination— define predatory lending practices. Those features include targeted marketing to 
households on the basis of their race, ethnicity, age or gender or other personal characteristics 
unrelated to creditworthiness; unreasonable and unjustifiable loan terms; and outright fraudulent 
behavior that maximizes the destructive financial impact on consumers of inappropriate 
marketing strategics and loan provisions. Although a loan involving any one of these tactics 
might legally be considered predatory, most predatory lenders use some combination of all three 
to extract the greatest profit and, as a consequence, cause the greatest financial harm to the 
borrower. 


Fraudulent Target Marketing 

Predatory lenders use sophisticated technology and numerous sources of publicly available data 
to identify potential customers. They market their products to customers they identify as 
financially unsophisticated or vulnerable, and therefore most likely to accept highly unfavorable 
loan terms. In particular, predatory lenders look for people with limited education who are not 
adept in financial matters and lack the financial sophistication to scrutinize loans. Such lenders 
often prey on households that have limited incomes but significant equity in their homes. The 
elderly are a primary target for predatory lenders. 
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Marketing techniques include placing “cold calls” to potential borrowers, direct mailings, 
telephone and door-to-door solicitation, and television commercials. As with many other loan 
features, these practices by themselves are not predatory. Target marketing is used extensively 
by all types of mainstream businesses to identify potential customers and customize products to 
meet their particular needs. Predatory lenders use target marketing not to meet the needs of their 
customers, but rather to identify households most vulnerable to the lenders’ aggressive or 
fraudulent behavior. 

Predatory lenders’ advertisements claim that easy and affordable home equity loans are a quick 
way for consumers to pay down credit card debt, take a desired vacation, or pay off other 
expenses, and still have lower monthly mortgage payments. Predatory lending also often 
involves fraudulent home improvement scams targeted to elderly homeowners because they are 
more likely than younger people to live in older homes that need repair, arc less likely to 
undertake the repairs themselves, and may not have the cash to pay for someone else to perform 
them. Because these homeowners have built up substantial equity in their homes, they are 
particularly at risk of losing a major share, if not all, of their equity. Predatory lenders also make 
loans to homeowners who are mentally incapacitated and do not understand the nature of the 
mortgage transaction or papers to be si gned. 


Abusive Loan Terms 

The second characteristic of a predatory loan is the set of abusive terms it contains. Predatory 
loan terms are structured to extract the greatest possible return to the lender. For equity stripping 
purposes, they arc also routinely designed to preclude a borrower’s ability to repay the loan. The 
loan itself may be unnecessarily large, even in excess of a 100 percent loan-to-value ratio. As 
long as the amount of the loan exceeds the fair market value of the home, it is difficult for the 
owner to refinance the mortgage or to sell the house to pay off the loan. Negative amortization 
loans are structured so that interest is not amortized over the life of the loan and the monthly 
payment is insufficient to pay off the accrued interest. The principal balance therefore increases 
each month and, at the end of the loan term, the borrower may owe more than the originally 
borrowed amount. 

Aside from the loan itself — typically offered at very high interest rales— loan terms often include 
inflated and padded costs, such as excessive closing or appraisal charges, high origination and 
other administrative fees, and exorbitant prepayment penalties that trap lower-income borrowers 
into the subprime market. While prepayment Ices arc rarely charged in the prime market — some 
2 percent of mortgages carry' them — they are included in 80 percent of subprime mortgages, 
according to the Detroit Alliance for Fair Banking. And, unlike in the prime market, w here 
prepayment Ices arc a tradeoff for lower interest rates, subprime mortgage holders rarely, if ever, 
gel anything for the added fees, which can cost as much as a 6 pcrccnL penally for early payoff. 
Consumers are locked into the subprime market even if they demonstrate improving 
creditworthiness, and are doubly hurt because they are not free to take advantage of lower 
interest rates as can prime market customers. 
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There may also be insertion of pre-dispute, mandatory, binding arbitration clauses in contractual 
documents. Such clauses arc not necessarily offensive by themselves. When combined with other 
predatory loan provisions, however, they can greatly inhibit a borrower from receiving relief 
from highly unfavorable and unreasonable loan terms and conditions. Other typical predatory 
loan features include balloon payments that effectively force borrowers to refinance their loans at 
even higher rates later. Predatory loan terms also commonly feature single-premium credit life 
insurance that the lender requires as an up-front, lump-sum payment that the borrower must 
finance. Thus the borrower ends up paying additional interest — on lop of the cost of overpriced 
and often unnecessary’ insurance. Maintenance provisions may increase the interest rate of a loan 
as a result of a 30- or 60-day late payment. 


Fraudulent Lender Behavior 

Fraudulent behavior is the third identifying characteristic of a predatory loan. It refers to illegal 
management by the lender of the loan transaction to extract the maximum value for the lender. 
Fraudulent behavior might include: I) failing to explain the terms of the loan or providing 
obscure information, 2) using high-pressure tactics to force a prospective borrower to continue 
through the loan application process in cases in which the customer would prefer to discontinue 
the process, 3) omitting explanations of credit life insurance or balloon payments, and 4) 
discouraging borrowers from exploring lower-cost options. 

One common tactic is to offer a short-term loan and quote a seemingly reasonable rate, without 
explaining that the “reasonable” rate becomes astronomical when translated into the annual 
percentage rate. “Ripping,” or repealed refinancing, is another powerful tool of a predatory 
lender. The lender might offer to refinance a loan on the justification that the borrower can 
obtain a lower interest rate. But upon signing the new loan documents, the borrower finds out 
either that the interest rale is not lower or higher processing fees more than overwhelm any offset 
in interest rates. Or, a balloon payment provision in the original loan might make refinancing 
unavoidable. 

Initiating loans without considering the borrower’s ability to repay or structuring loans with 
payments that a borrower cannot afford can effectively strip the equity from a homeowner. And 
encouraging borrowers to consolidate consumer debts into a home equity loan with a higher 
interest rale than the underlying consumer crcdil debt — thereby also increasing the si/.c of the 
loan— is a standard predatory- lending practice. Further, predatory lenders may refuse to provide 
modest home equity loans and, instead, use high-pressure tactics to persuade borrowers to fully 
refinance their homes— again, usually at interest rates that exceed the underlying mortgage. 

Other fraudulent behavior includes adding cosigners whom the lender knows have no intention 
of contributing to the payments, forging loan documents, and using abusive and high-pressure 
collection practices, such as harassing phone calls, letters, and threats. The combination of 
abusive loan terms and aggressive and fraudulent lender behavior that characterizes predatory' 
lending illustrates how a loan can financially destroy an individual even in instances in which the 
loan’s interest rate may not be alarmingly high. Because of the many tools in the arsenal of a 
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predatory lender, a request lor a relatively modest loan can be transformed into a major financial 
crisis for an unsuspecting borrower. 

A real-life example is useful in understanding how predatory lenders operate: ABC television’s 
“Prime Time Live” in April 1997 featured the story of an elderly man in poor health who could 
not read or write. The man initially sought a small loan to buy food. Eventually the lender 
converted his request into a $50,000 home-equity loan. The loan was Hipped just 17 days after 
signing, even before the first payment was due. Subsequently, in less than four years, the lender 
flipped the loan 11 times, attaching a 10 percent finance fee each time. The lender foreclosed on 
the house after the man could not make his loan payments. In this case, the man sued and his 
loans were forgiven. This was a very unusual ending to a predatory lending story— most victims 
are unable to obtain successful or satisfactory legal redress. 

Finally, it is worth noting that some practices of other real estate professionals, such as mortgage 
brokers and home improvement contractors, could reinforce and further promote predatory 
lending. Home improvement contractors, for example, sometimes target inner-city 
neighborhoods where houses are older and often in need of renovation, and where households 
are cash-poor but have accumulated significant equity in their properties. In these instances, 
contractors may steer their customers to predatory lenders for loans to pay for the home 
improvements. Brokers are an important part of the infrastructure of predatory lenders. Checking 
property deeds and other public records and spending time in a community, brokers identify 
homeowners who have substantial equity in their properties and encourage those households to 
refinance with a predatory lender who, in turn, provides the broker with a substantial referral fee. 
Elderly, black, widowed women are frequent targets. 


Predatory Lending as Subset of Subprime Lending 

Predatory lending is a subset of subprime lending. The difference between the two is important. 
By definition, subprime lending is the provision of loans to households that have demonstrated 
an inability or unwillingness to properly manage credit. By definition, Ihc subprime market is the 
credit source of last resort for households with poor credit histories, insufficient documentation 
of requisite financial resources or other important loan application information, and other loan 
application shortcomings that would limit a prospective borrower’s ability to secure credit from 
the prime market. 

Subprime loans carry higher interest rales than prime loans with the justification that borrowers 
with higher risk factors should pay more to offset their perceived greater risk to the financial 
institution advancing the loan. Subprime loan rates are also higher, according to Ken Temkin of 
the Urban Institute, because underwriting guidelines in the subprime market arc not standardized 
across the industry. The lack of standardization causes variation in interest rates offered by 
different lenders and makes it difficult for borrowers to “shop” for the most favorable rates. 

Despite this clear conceptual distinction between predatory lending and legitimate subprime 
lending, the reality of subprime and predatory lending is much murkier. A loan does not have to 
be loaded with an excessive number of egregious provisions for it to unfairly undermine the 
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financial solvency of a family. For example, steering minority households to the subprime 
market on the basis of racc/cthnicity, rather than because of a demonstrated inability to properly 
manage credit, may be a violation of the Fair Housing Act and Equal Credit Opportunity Act— 
although it is not necessarily an act of “predatory lending.” 

In fact, even one percentage point unjustifiably added to a mortgage can add substantially to a 
household’s financial burden and greatly undermine its asset-building capabilities. Over the 30- 
year life of an $81,000 home mortgage, one additional percentage point could add nearly 
$21,000 to the cost for the home buyer— not including the additional higher processing fees 
subprime loans typically carry. Note that the typical subprime loan is 300 to 400 basis points 
higher than a comparable prime market loan. 


Concentration in Low-Income and Minority Neighborhoods 

Just as fringe-lending activity is increasing, the subprime market has experienced exponential 
growth in lower-income minority communities. A recent study published by the U.S. Department 
of Housing and Urban Development (HUD) based on 1998 Home Mortgage Disclosure Act 
(HMDA) data uncovered striking racial disparities in the subprime market. The report finds that 
subprime loans are three times more likely in low-income neighborhoods than in high-income 
areas, and five times more likely in black neighborhoods than in white neighborhoods. In 
predominantly black communities, high-cost subprime lending accounted for 51 percent of home 
loans in 1998, compared with only 9 percent in predominantly white areas. 

HUD further notes that homeowners in high-income black neighborhoods arc six limes as likely 
as homeowners in upper-income white neighborhoods, and twice as likely as homeowners in 
low-income white neighborhoods, to have subprime loans. Thirty-nine percent of homeowners in 
upper-income black neighborhoods had subprime loans, compared with 6 percent of 
homeowners in upper-income white neighborhoods and 18 percent for homeowners living in 
low-income white neighborhoods. 


Does Risk Fully Explain the Size of the Subprime Market? 

As noted above, the rationale for disproportionately high levels of subprime lending to lower- 
income and minority households is that those borrowers represent substantially greater risk than 
borrowers in the prime mortgage market. Unfortunately, there is little available public data on 
the credit quality of households that would allow for an examination of the reasonableness of the 
growth of subprime lending to lower-income minority households. Data that are available, 
however, do not support the recent explosive growth of this segment of the mortgage market. 

First, several financial institutions in the past decade have confirmed that lower-income status is 
not synonymous with higher credit risk. Stated otherwise, lower-income consumers who receive 
mainstream credit perform roughly the same as middle- and upper-income households receiving 
similar credit. As a result, the much greater level of subprime lending to lower-income 
households relative to higher-income households is not immediately justified by available 
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information on credit quality of these two groups. Second, although black households have been 
shown in studies to have greater credit problems than non-Hi spanic while households, the level 
of subprime lending to black households and communities far exceeds the measured level of 
credit problems experienced by those households. 

According to a 1999 Freddie Mac study, black households have roughly twice the credit 
problems of non-Hi spanic while households. Yet HUD’s data show that blacks rely on subprime 
refinance lending roughly four limes as much for their mortgage credit. Credit quality alone 
therefore does not fully explain the extreme reliance of black households on the subprime 
market. Further research by Freddie Mac reports that as much as 35 percent of borrowers in the 
subprime market could qualify 7 for prime market loans. Fannie Mae estimates that number closer 
to 50 percent. 

If these estimates arc accurate, it represents potentially hundreds of millions of dollars wasted 
each year by the very households that can least afford it. 


Credit History Versus Creditworthiness 

Although creditworthiness is the measure by which financial institutions determine the type of 
loan most appropriate for a particular borrower, there is substantial confusion between 
creditworthiness and credit history. Creditworthiness or credit risk is the measurement of the 
borrower’s ability and willingness to repay a loan. Credit history 1 is the financial transactions data 
on which a borrower’s creditworthiness is determined. Stated otherwise, creditworthiness is the 
interpretation of an individual’s credit history. An evaluation about creditworthiness of a 
borrower requires, among other things, judgments about the reliability and comparability of the 
underlying financial transactions data. There are a number of reasons why an individual’s credit 
history may not accurately reflect his or her actual creditworthiness. 

Confusion about credit history and creditworthiness inappropriately reinforces the idea that 
lower-income, and particularly minority, communities arc largely bad credit risk environments. 
Several problems arise from interpreting creditworthiness from existing credit history' data for 
minority households and comparing the data with that for non-Hispanic white households. First, 
low-income minorities arc more likely to be financially unsophisticated, and thus may not 
attempt to correct poor credit histories before applying for a loan. Two borrowers may have 
similar credit behavior, but if one has taken steps to improve his or her credit records before 
applying for a loan, that borrower will be deemed more creditworthy. In fact, many households 
may be completely unaware of the need to maintain a good credit history, and the role that 
documentation plays in determining their access to credit. 

A related issue is coaching of borrowers at the time of application for loans. Proper counseling at 
the time of loan application may enable a household to improve its credit score, but there may be 
substantial differences in the ways in which households receive such coaching along racial and 
ethnic lines. Third, comparing credit histories of households that have access to and use 
mainstream financial institutions with individuals that rely primarily on fringe banking sendees 
could result in biased assessments of creditworthiness across racial and ethnic groups. 
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Federal mortgage data, as well as the behavior ol’ fringe and predatory lenders, suggest that 
minority households arc more likely to have used finance companies and other fringe financial 
services whose terms and practices are more costly and harsh. In some cases, consumers may 
even have used predatory lending institutions that intentionally structure loans for default. In 
some instances, loan terms may be so oppressive and unreasonable that repayment is simply 
unrealistic. Or, some households may have used fringe lenders who might aggressively report 
even modest credit blemishes in an effort to hold onto their customers by ensuring they remain 
unattractive to mainstream lending institutions. 

Finally, some households may default intentionally because they recognize, albeit al ter the fact, 
that the loan terms they have accepted are egregious and unfair if not outright fraudulent. In 
these instances, financially vulnerable households are penalized with additional credit blemishes 
for recognizing and acting to defend themselves from unscrupulous or fraudulent lenders. 

Unfortunately for underserved households, data that might provide more accurate assessments of 
borrower creditworthiness are not readily available and therefore not generally used in 
sophisticated models of credit risk. The result is continued disparate evaluations of credit risk for 
lower-income, and particularly minority, households and consequently, lower homeownership 
rates than might be possible. 


Recommendations and Solutions 

Predatory lending is an outlying consequence of the inefficient financial markets that exist in 
many lower-income and minority communities. Predatory lending practices thrive in an 
environment where competition for financial services is limited or lacking, and where excessive 
marketing of subprime loans and fringe financial services are occulting. For this reason, 
effectively limiting predatory lending requires the same thrcc-prongcd approach recommended to 
reduce excessive fringe financial services in lower-income, minority, and distressed 
communities: 1) enhanced enforcement of the relevant f ederal and state lending and consumer 
protection laws, 2) increased prime market lending, and 3) improved borrower education and 
awareness of financial services options and opportunities (see “Financial Services in Distressed 
Communities”). 

Laws that specifically relate to prcdaLory lending and whose greater enforcement must play a key 
role in eliminating predator}- lending include the Fair Housing and Equal Credit Opportunities 
Acts, the Real Estate Settlement Procedures Act, and the Homeowner’s Equity Protection Act. 
Some predatory lending practices also might violate various federal and state consumer 
protection laws, such as the Truth in Lending Act. Together, these laws provide a formidable 
regulatory infrastructure to make important strides in removing predatory lenders from the 
nation’s most vulnerable and distressed communities. Together, these laws cover practically 
every conceivable predatory lending arrangement. (For a more detailed discussion of possible 
legal strategies to fight predatory lending, see Engel and McCoy 2001.) 

Yet, the strength of these federal laws can, nevertheless, be a weakness. Because so many 
different laws could pertain to various predatory lending practices, determining which law or 
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laws may have been violated in any parlieular ease can be complicated, lime-consuming, and 
costly. Simplifying federal law to target predatory lending directly would greatly enhance the 
ability of lower-income households and their advocates to combat unfair and illegal lending 
behavior. Further, outlawing abusive practices would act as a preventive measure and would 
avoid the need for consumers to be harmed before there could be legal redress. 

The North Carolina nonprofit Coalition for Responsible Lending, for example, points out that a 
handful of provisions account for the overwhelming majority of Lhc most abusive predatory 
lending activities. The coalition recommends new legislation that focuses on seven loan terms 
and practices including: 1) credit insurance; 2) excessive fees charged to borrowers; 3) 
prepayment fees that do not benefit the borrower; 4) mortgage broker abuses including yield- 
spread premiums; 5) steering of borrowers to subprime loans on the basis of race/ethnicity, age, 
or gender; 6) mandatory arbitration clauses that restrict the rights of the borrower; and 7) loan 
flipping or repeated refinancings that do not benefit the borrower. 

Many states have recently enacted or have begun to debate streamlining their state statutes to 
focus directly on predatory lending. The state of North Carolina enacted a comprehensive 
predatory lending law in July 1999. The North Carolina law defines two types of loans— “home 
loans” and “high-cost home loans.” For all home loans, the law prohibits lending abuses such as 
requiring credit life, disability, or unemployment insurance, and loan flipping. With regard to 
high-cost home loans, it imposes expanded protections against excessive balloon payments, high 
inlcrcsl rales and fees, negative amortization, and predatory home improvement contractors. In 
addition, loan counseling is required and a borrower’s ability to repay must be taken into 
consideration. 

Using the North Carolina model, the states of New York, Illinois, South Carolina, Minnesota, 
West Virginia, Utah, Maryland, and California are all considering predatory lending legislation. 
Another example of local action is Washington, DC’s, new “Predatory Lending Protections and 
Mortgage Foreclosure Improvements Act of 20(X)” that provides additional protections for 
District residents who might find themselves at risk of losing their homes through foreclosure as 
a result of corrupt lending practices. Among other features, this law attacks predatory activity by 
defining a subset of loans that might be predatory and providing homeowners with a quick 
judicial review prior to a foreclosure sale. Philadelphia is another city that has recently enacted a 
predatory lending law. 

Perhaps the most comprehensive federal examination of predator}’ lending performed to date was 
pursued jointly by the U.S. Department of the Treasury and HUD. Their report, “Curbing 
Predatory Home Mortgage Lending,” included extensive discussion of predatory lending tactics 
and a wide range of recommendations to limit fraudulent lending behavior (see the full report at 
www.huduscr.eirg/publications/hsgfin/curbing.html). The study highlighted and discussed 
practices ranging from loan flipping, targeting minority and low-income borrowers, and lending 
to borrowers based on the value of their home rather than the ability to repay a loan. Expanding 
borrowers’ access to the prime market by awarding banks and thrifts Community Reinvestment 
Act credit and amending many existing laws were among the recommended solutions. 
Additionally, the study revealed that the Federal Housing Administration is developing tools to 
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help borrowers who have been victimized by predatory lenders to avoid foreclosure, retain their 
homes with a reasonable level of debt, and, if necessary, repair their credit. 

The National Community Reinvestment Coalition has outlined a multipart strategy to address 
predatory lending. Among its recommendations are for the Federal Reserve Board to use its 
existing authority to prohibit unfair and deceptive mortgage lending practices, to step up its 
oversight of subprime lenders, and to improve data disclosure to more effectively track subprime 
and predatory lending. 


Conclusion 

The issue of predatory lending is, for good reason, an issue of national concern. Y cl, while there 
is strong consensus to act, there is enormous inertia in taking definitive action that might impact 
lending of any type. Part of the failure to aggressively address predatory lending is based on a 
legitimate concern that price controls and blanket prohibitions of individual loan features could 
negatively impact market segments in unintended ways. 

Moreover, as this article and the previous one on Financial Markets in Distressed Communities 
highlights, predatory lending is merely the extreme end of a spectrum of abusive, unscrupulous, 
and costly financial services practices that dominate lower-income and minority communities. 
Placing caps on certain practices and eliminating certain other behaviors would go a long way to 
removing some of the most destructive wealth-stripping activities from the mortgage markets in 
distressed communities. But limitations, restrictions, and caps on various f inancial services 
practices arc not sufficient to address the broader issue of market failure that plagues these 
communities. That broader challenge requires positive action and initiative. Lower-income and 
minority communities need high-quality, low-cost financial services tailored to their low-income 
and low-wealth circumstances. Further, those households need access to savings vehicles that 
would enable them to build their assets to the greatest extent possible. 

Assisting households to better understand how to make informed choices about the financial 
services and providers they choose is an important aspect of a comprehensive anti-predatory 
lending program. At the same time, however, there are real limits on the extent to which 
consumer financial education can help vulnerable households who arc the focus of fraudulent 
professionals. 

Mortgage loan documents can consist of dozens of provisions written in extremely complex, 
confusing, and technical legal language. Predatory lenders target lower-income and minority 
borrowers with limited education and vulnerable elderly consumers specifically because they 
cannot reasonably protect themselves. To expect that financially vulnerable consumers can 
reasonably review, understand, and challenge specific provisions in Lhc dozens of legal 
documents that are routinely involved in the mortgage lending process is a highly unreasonable 
expectation. 

Despite the inability to achieve consensus on the perfect response to predatory lending, some 
immediate intervention is needed and should be forthcoming at a national level. Failure to 
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successfully remove predatory lenders from the financial services markets could, over a 
relatively short time, undermine much of the success that has been achieved over the past decade 
in enhancing the number of historically underserved households that are now homeowners. And 
it could further exacerbate the tenuous financial positions of many vulnerable, lower-income, 
elderly homeowners, many of whom reside in older, inner-city, and distressed communities. 
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Principles for Responsible Lending 1 

Coalition lor Responsible Lending 

Homeownership not only supplies families with shelter, it also provides a way to build wealth 
and economic security. Unfortunately, too many American homeowners are losing their homes, 
as well as the wealth they spent a lifetime building, because of harmful home equity lending 
practices. Some lenders target elderly and poor or uneducated borrowers to strip the equity from 
their homes, which traps borrowers in bad loans and creates a high risk of foreclosure. Subprime 
lending has increased 1,000% in the last five years, and abusive lending is up commensurately. 

Seven principles should govern attempts to eliminate predatory lending and protect family 
wealth: 

Prohibit the linaneing of up-front credit insurance for all loans. 

Limit fees charged borrowers, direct and indirect, to 3% of the loan amount. 

Prohibit back-end prepayment penalties on subprime loans, since they act in an anti- 
competitive manner by keeping lenders from remedying abusive situations. 

Take sufficient steps to address mortgage broker abuses on purchased loans, including 
prohibiting yield-spread premiums. 

Address steering by making sure that borrowers receive the lowest-cost loan they qualify for. 
Avoid mandatory arbitration clauses in any home loans. 

Prohibit “flipping” of borrowers through repeated fee-loaded refinancings. 

1 . Credit insurance premiums should not be financed into the loan up-front in a lump-sum 
payment. One type of credit insurance, credit life, is paid by the borrower to repay the lender 
should the borrower die. The product can be useful when paid for on a monthly basis. When 
it is paid for up-front, however, it does nothing more than strip equity from homeowners, 
which is why Fannie Mae and Freddie Mac have both agreed not to purchase any loan that 
includes financed credit insurance. Conventional loans almost never include, much less 
finance, credit insurance. 

2. The borrower should not be charged fees greater than 3% of the loan amount (4% for FHA or 
VA loans). Points and fees (as defined by HOEPA) that exceed this amount (not including 
third party fees like appraisals or attorney fees) take more equity from borrowers than the 
cost or risk of subprime lending can justify. By contrast, conventional borrowers generally 
pay at most a 1 % origination fee. 

3. Subprime loans (defined as interest rates above conventional) should not include prepayment 
penalties, for the following reasons: 

Prepayment penalties trap borrowers in high-rate loans, which Loo often leads to 
foreclosure. The subprime sector serves an important role for borrowers who encounter 
temporary credit problems that keep them from receiving low-rate conventional loans. 
This sector should provide borrowers a bridge to conventional financing as soon as the 


1 “Principles for Responsible Lending” arc from Ihc Coalition for Responsible Lending and are used with 
permission. For more information, see www.responsiblelending.org. 
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borrower is ready lo make the transition, though prepayment penalties arc designed to 
prevent this from happening. Why should any borrower be pcnali/cd for doing just what 
they are supposed to do— namely, pay off a debt? 

Prepayment penalties are hidden, deferred fees that strip significant equity from over half 
of subprime borrowers. Prepayment penalties of 5% are common. For a $ 150, ()()() loan, 
this fee is $7,5(X), more than the total net wealth built up over a lifetime for the median 
African American family. According Lo Lehman Brothers’ prepayment assumptions, over 
half of subprime borrowers will be forced Lo prepay their loans— and pay the 4% lo 5% in 
penalties— during the typical five-year lock-out period. And borrowers in predominantly 
African-American neighborhoods are five times more likely to be subject to wealth- 
stripping prepayment penalties than borrowers in white neighborhoods. Prepayment 
penalties are therefore merely deferred fees that investors fully expect to receive and 
borrowers never expect lo pay. 

Borrower choice cannot explain the prevalence of prepayment penalties in subprime 
loans. Only 2% of borrowers accept prepayment penalties in the competitive 
conventional market, while, according to Duff and Phelps, 80% in subprime do. 

4. Lenders should take sufficient steps to address mortgage broker abuses, including prohibiting 
yield-spread premiums. Brokers originate over half of all mortgage loans and a relatively 
small number of brokers are responsible for a large percentage of predatory loans. Lenders 
should identif— and avoid— these brokers through comprehensive due diligence. In addition, 
lenders should refuse lo pay “yield-spread premiums”— fees lenders rebate to brokers in 
exchange for placing a borrower in a higher interest rate than the borrower qualifies for. 
These lender kickbacks violate fair lending principles since they provide brokers with a 
direct economic incentive to steer black borrowers into costly loans. 

5. To address steering, lenders should make sure that borrowers get the lowest-cost loan they 
qualify for. As Fannie Mac and Freddie Mac have shown, subprime lenders charge prime 
borrowers who meet conventional underwriting standards higher rates than necessary. This is 
particularly troubling for lenders with prime affiliates-the very same “A” borrower who 
would receive the lender’s lovvest-rate loan from its prime affiliate pays substantially more 
from the subprime affiliate. HUD has shown that steering has a racial impact since borrowers 
in African-American neighborhoods are five times more likely to get a loan from a subprime 
lcndcr-and therefore pay cxlra-than borrowers in while neighborhoods. A minority borrower 
with the same credit profile as a white borrower simply should not pay more for the same 
loan. Therefore, lenders should either: 

offer “A ” borrowers loans with “A” rates, or 

refer such borrowers lo an affiliated or outside lender that offers these rates. 

6. Lenders should not impose mandatory arbitration clauses in any home loans. Increasingly, 
lenders are placing pre-dispute, mandatory binding arbitration clauses in their loan contracts. 
These clauses insulate unfair and deceptive practices from effective review and relegate 
consumers lo a forum where they cannot obtain injunctive relief against wrongful practices, 
proceed on behalf of a class, or obtain punitive damages. Arbitration can also involve costly 
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fees, be required to lake place al a distant site, or designate a pro-lender arbitrator. 

Arbitration will always lake lime the consumer may not have if they arc facing foreclosure. 
Such clauses are unfair to borrowers, who generally do not understand what rights they are 
giving up; if an informed consumer thinks that arbitration is a helpful step in resolving a 
dispute with a lender, the consumer and lender should be permitted to agree to arbitration 
then. 

7. Lenders should prohibit “Hipping” of borrowers through repeated fee-loaded refinancings. 
One of the worst practices is for lenders to refinance subprime loans over and over, taking 
out home equity wealth in the form of high fees each time, without providing the borrower 
with a net tangible benefit. Some lenders originate balloon or adjustable rate mortgages only 
to inform the borrowers of this fact soon after closing to convince them to get a new loan that 
will pay off the entire balance at a fixed rate. Others require borrowers to refinance in order 
to catch up if the loan goes delinquent. 
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Combating Predatory Lending Practices 


Federal Banking Regulatory Agencies Call for Greater Oversight 

The Federal Deposit Insurance Corporation, the Board of Governors of the Federal Reserve 
System, the Office of the Comptroller of the Currency, and the Office of Thrift Supervision in 
January issued a directive that strengthens the examination and supervision of institutions with 
significant subprime lending programs. 

The “expanded guidance” decree specifies borrower characteristics that indicate an institution is 
targeting the subprime lending market, clarifies the standards to use when evaluating loss 
allowances, and identifies potentially predatory lending practices that safety and soundness 
examiners will criticize, among other f eatures. 

The expanded guidance is expected to help banks and thrifts engaging in subprime lending 
activities be more aware of the banking agencies’ expectations regarding risk management 
processes. 


Responses to Predatory Lending by the U.S. Department of Housing and Urban 
Development (HUD) and U.S. Treasury Department 

A joint U.S. Department of Housing and Urban Development and U.S. Treasury Department 
Task Force on Predatory Lending has conducted five field forums around the country and, based 
on its findings, proposed a four-point plan to address predatory lending practices. The plan is 
detailed in the report, “Curbing Predatory Home Mortgage Lending,” summari/ed below. The 
full report is available at: www.huduser.org/publications/hsgfin/curbing.html. 

1. Provide improved disclosures to borrowers and enhance consumer literacy. Require creditors 
to recommend that high-cost loan applicants seek home mortgage counseling, disclose credit 
scores on request, and provide better information on loan costs and terms. 

2. Prohibit damaging or unfair lending practices. Loan flipping and lending to borrowers 
without regard to their ability to repay should be prohibited, and brokers and lenders should 
be required to provide greater documentation of loan and payment history. 

3. Restrict abusive terms and conditions on high-cost loans, including balloon payments, 
prepayment penalties, and the financing of points and fees; prohibit mandatory arbitration 
agreements on high-cost loans; and ban single-premium credit life insurance. 

4. Use Community Reinvestment Act (CRA) credit to create a positive incentive structure for 
banks and thrifts. Grant CRA credit to institutions that promote borrowers from the subprime 
to prime mortgage market, and deny CRA credit to institutions that originate or purchase 
loans that violate applicable lending laws. 
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Proposals by the Federal Reserve Board to Strengthen Predatory Lending Prohibitions 

The Federal Reserve Board has proposed amending two of its regulations to crack down on 
predatory lending: 

The first proposal is to require additional disclosure of mortgage applications and loans under the 
Home Mortgage Disclosure Act (HMDA). The revision, which w ould mandate reporting of 
requests for mortgage prcapprovals and home-equity lines of credit, is designed to track the 
level, trend, and underwriting characteristics of high-cost mortgage loans. It would help identify 
institutions engaged in subprime lending, make high-volume nondepository lenders subject to 
HMDA reporting requirements, and simplify the definition for “refinance” and “home 
improvement loan” to ensure more complete and consistent data. 

The second proposed amendment broadens the scope of loans subject to the Home Ownership 
and Equity Protection Act (HOEPA) of 1994 by adjusting price triggers that determine coverage 
under the act. Interest rate triggers would be lowered by two percentage points (from 10 points to 
8 points above current Treasury bill rates), and the fee-based triggers would include optional 
insurance premiums and similar credit protection products paid at closing. 

The proposed amendment also prohibits certain practices, such as repeated refinancing of 
HOEPA-regulated loans over a short time when transactions are not in the borrower’s interest, 
and making loans without verification of a consumer’s repayment ability. 

It is important to note that HOEPA still does not cover all home equity lenders and all home 
equity loans, and there arc loopholes that allow room for abuse. 


Calls for Additional Federal Action 

The National Community Reinvestment Coalition (NCRC) has made several recommendations 
for additional federal anti-predatory lending action. 

It recommends calling for federal banking regulations to increase their oversight of subprime 
lenders during CRA exams and accompanying fair-lending reviews. The NCRC suggests that 
regulatory agencies issue an interagency advisory letter saying thaL predatory lending will not 
receive credit under CRA exams and will be penalized through lower CRA ratings and fair 
lending referrals to the Department of Justice. It calls for the Federal Reserve Board to use its 
authority to conduct regular fair lending reviews of subprime affiliates of bank holding 
companies, as recommended by the General Accounting Office. 

Secondly, the NCRC has called for Congress to pass more comprehensive anti -predatory lending 
legislation. 

The NCRC is a national community reinvestment and fair lending trade association of more than 
700 community-based organizations and local public agencies dedicated to increasing access to 
credit and capital for traditionally underserv cd urban and rural areas. 
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Mukasey Declines to Create a U.S. Task Force to 
Investigate Mortgage Fraud 
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WASHINGTON — Attorney Cimeral Michael B , Mu taaev rejected tin not 

Thursday the Idea of dealing a national task force lu combat the .u**wtri 

country's mortgage fraud crisis, calling the problem a lucalired one ^ 

akin to ‘ white-collar street crimes ’ 

Mr Mukasey made dear that he caw the mortgage Ira nil problem at 
the root of the nation's housing crisis as a serious one. But he said he 
was confident that 1 1 we Justice Department's current approach - 
using local prosecutors' offices around the country to overact: separate 
P-B.l, investigations - was adequate 

Since he took over as attorney general last November. Mr. Mukasey has grappled vnth 
how best to deal with the law enforcement ride of the growing housing emu. He said in 
March, tor instance, that the Justice Department was still struggling to determine 
whether then: was « lorger criminal story " behind the housmg rrvra 
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He gave his roost definitive answer On Thursday in a briefing (nr report era, saying that he 
did not think that the kind of national task force created at the Justice Department in 
2002 to investigate the collapse of Enron was "Die proper response’ to the current crisis, 

Some critics haw called for the same sort of broad federal law enforcement response seen 
In the Enron case and a wave of other corporate scandals earlier this decade, nr in the 
ooUapce of the savings and loan industry In Uie njSu* and <99 us. 

'This is disappointing.’ Representative Barney Frank . Hie Massachusetts Democrat who 
leads the Home financial services committee, said in on interview about Mr. Mukav/s 
remarks 

Calling the mortgage crisis, 'worse than Enron,' Mr. Frank said 'Enron didn't caused 
worldwide recession This has more innocent victims.'' 

Mr Prank noted that a $24 billion lull to prevent mortgage foreclosure, which has 
already passed the House, include* a pcovision backed Ivy Republicans to provide an 
additional $300 miHlon hr law enforcement officials to fight mortgage fraud. He 
questioned how that money cctiM be spent without a more cesitralised effort. 
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But administration officials maintain that they are aggressively investigating fraud 
allegations graving out of the bousing crisis, with or williout a nntiooal buk foree to 
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coordinate the effort. 

Tlie Federal Harcsu uf Investigation U investigating 19 major corporate fraud rase* 
related to tbe mortgage crisis Tbe targets of most of tiioae investigations have no* been 
disclosed In addition, the F.IU. baa 1.380 small mortgage fraud investigations now open 
in field offices around the country, a sharp increase over previous years, officials said. 

i. Uoid- '*ie Connecticut Democrat who leads the Smite banking committee, 
said Mr. Mukzrey's comments suggested that Tlur adminnAratiun ‘cutly undereBtlnutea 31 places to go thin surwnei 

the scupe of thu problem.*' 

Mr. Dodd said In a statement that “millions of borrowers were luted into mortMRe* they 
could not afford lay unscrupulous lenders and brokers, resulting in a housing crisis that 
has affected neighborhoods across America. The admltiliflrarvon ought to be aggresuvely 
ptuaaMig the perpetrators of these abusive practices. “ 




John C. Coffee. a professor at Columbia law School who spocisliaia in corporats law, said 
that so far, the office of tbe New York attorney general. Andrew M Cumoin . appeared tu 
have adopted a more aggressive approach to Investigating possible mortgage fraud by 
mayor Wall Sirrct firms thin have hfr federal counterparts. 
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"One area the attorney general should be rancmieri ohnnt U senirifies (raud at the enre of 
our investment banking system,* Professor Coffee said. The allegation that deserves 
sttention is ilist these firms were knowingly packaging these seooritles with the 
knowledge that the quality of Die collateral had materially deteriorated without disclosing 
tfsat change* 
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The practice. he added, appears to reflect ' a synemir problem, with tbe rod lights 
Winking.* 
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Mr. Mukaaey, in ha comments to orpin ten, aiknowledgsd that particular markets had 
pioldcms at almost every mage of the housing process. Mortgage baton's were not told the 
true terms of their lotuai. homes were nvervsluad. and Investment firms pot together 
mortgago-backad securities paskagra m ways that inflated their true value. 


That hu happened mw and over again," Mr. Mukaiev »md of tbr problems. "Someone 
that I met with rJumcterixerl it is white-collar street crime * 


But the attorney general said local tunsd Ictions were In the beet position to investigate, 
and he noted several major prosecutions had already bran brought in federal court in the 
Eastern District of New York 
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How HUD’s mortgage policy fed the crisis 

Agency labeled risky loans 'affordable' and finance firms bought them up 
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Low-income borrowers paying the price 

Today, 3 million to * milllo" r«mllles are expected to lose their humes lu 
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Tor MUD to be inddferent M to whether these loom wv» liunlWB 
pwwle o» hcfsmg mm it realty an abject failure to regulate,* said 
Michael Barr, a llniverwty of Mithlg an U« profiruor wn„ ry sdvlsng 
Cong r*$a. 'It wss jvu mexponsible • 


Congress is nptiM to vote before Itt F ouitn of July recess an 
legislation that would strip HUD of its regulatory authority over tare** 
and Freddie and givs it to a stronger requisite. 


Fame* and Freddie finance about 40 percent of all U.S. inorroaqea, won 
$5.3 trillion in outstanding debt. Owned by private cnarehnUert but 
martered oy cangreet. mey me txemM from cute and Kxol taxes and 
recede an esbmaterl »b.5 b*on-a-year federal subsidy because they 
on borrow money mare tfwatfy men other irrvessors. In return, they 
are expected to serve 'public purpose*,' including helping to make 
home buying more affordable. 

'Trying to do it good thing - 

HUD sfneiele dispute allegetiona that the agency entnoraqed atxio.c 
landing and sloppy underwriting tUndmdS that heetrn* the hjr*mw» uf 
the vdbprene industry. Spokesman 9nan Su*van said the agency and 
Congress wanted to increase horoaownership emnruy unilarservsrt 
fairies and could not have predicted amt subpnroe lenong would 
Oonwiete the market so qiackly. 

"Congress and WO pottcy folks were trying to do a gaud thing,* hr 
said, *arul * worked.* 


Since MOO became their regulator in 1992, lemur ana FredO* ouiJ* 
rear are suppoeod to buy a portion of •afhxdspte* inortoagus made tc 
underserved borrowers. Every few years, HifO review* the goal* to 
adapt to market oiengK. 


In IMS, President Brt Clinton** MUD agreed to let *amne end Freddie 
get eff<wdeW*n,o»,».'vg oMM fo» buying eubpnme secunhe* that 
included loans to low interne borrowers. The Idea was mat subprime 
lynhmj benefited many borrowers who iM not qualify for convenuonal 
loam. MHO expected thee frndoe amt Fannie would 'mpoxe tn*u nigh 
lentang standard* on eubprimo tender*. 

Banka typically bait prime loam with cnaiomrrs' deposits. Hut suBpmne 
lenders often rely on money from Wall street investors, who buy 
packages of loan* as investments rrrilnl mortgage- l.aeked sw-un-les. 

cue* ros RSLXryo coNTem 

Lender* slash prices to dump foreclosed homes 


foreclosure rates began to soar 

tn TOOC, M MUD resulted «* eirordaUr -housing goals, the houtmg 
market had shitted. Wkh escalating home prices, sutrpnme loan* were 
more popular. Consumer advocates warned that larders were trapping 
borrower* with low teaser* interest rataa and Ignnnng borrowers' 
queftfroitioo*. 

MUD r-stneted Freddie and Fannie, saying It would nui cradd MtaPP r» 
leans tliay purchased tire* had abusively high cost* or that were granted 
without regard to tne borrnwirft a tasty « i«pay. Fmsd'e and Fsnme 
adopted potties not IP buy some higii-cost livers. 

That year, Freddie taught tlB-fi billion in subpnme leans; f anr>« d-d 
not etsik.it a* numB*» 

In 1001, MUD researcher* warned of high foreclosure rates among 
sirtopnme loans 

•Given the very lugh concentration of these loans in iow-mconie and 
Afncsn Smencan neighborhood*, the growth « subpnme lending and 
resulting *pry high levels of fereclttmaa Is a real • Arise for omcern * an 
agency repon said 


2®f4 


6/11/2008 1:12 PM 
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HUD's mortgage policy fed the crisis - Washington Post- nunhc-ccim 


hap y/www.imnlxunsn.ooin/id/25053787/ 


But by 200*. when tlUO neat revsed the qom rreddie and Feme's 
purcimi of sobcnme-BatVed teevntes had risen tenfold- Foreclosure 
rate* also were mmg. 

That year, Presioent Bush's UUb ratcheted up tne main 
effo«»t>le-l*ousin<j aoof ouo r the (sect four yoan, from 50 pment to 5r. 
percent, totin C. Weather, then on assistant MOO secretary. «W the 
■nstMulHina logged Behind ever the («nv*t» market and ‘must do mure ' 
co'lTINiuo Investor* isrod In hi tnt*« 4>4 mar feet* 

I I a I Meat 0 




MODE FROM BUSINESS 



sooaesoato Litres Q«t Uarod here 

CoumryviMee.' Mum* ia»« 

No Oosne Coti her* Opiio-'i Mo enb No Hidden fee*. toe Today 

mow. Cojnlrvrvoco wn 


WrchoiM r«s CHectdne 

No momSTy trw, Mu nedmoni Mrct, on eel drooert. thee* Co>d a More 

dlH.V'tfMftit.JOel 

Mon«*«e Protoeaan Inornate* 

e*r* eff mut •■xtijaot >n the rot <d sw<r Oeat'-. OH o free ovUei 

v« i. winrnra 


•«fcna-tr Narco n t.W riMti 

1200.000 <nNt«*«e tar t&tt/mo. No SSM >«i Ott * tree outaei' 


MuM|Nt "ores al OJa* in lNnHiln« 1 on 

tea cuts >*»«* to 2. Oto. Saw New hssmun no SSM hud. Act howl 

a«<aw-c« c^tniiaoc am 
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P.tsisenliaC Segregation and Housing - Dteri«&iafias in the iMEtefi Ssams 


Executive Summary 

{le.ujicraaiKgit p-itioris an insidious and peisarctn, &ct of American life. Discrimination on the basis 
of rate, while on the de-disc aucoreliog iv some estimates, conormo to perode nearly ev«y x*poct pf iHh: 
' housing market < u the Uaited States. Ths shadow report evaluates ifw current state o-f housing dSscrBtii* 
had»n aiid scgre^tioii :«id ftihue to fulfill its ttbi^aifcws «fe.ted. t»- 

bousing under the inic-man-anxl Convention tin the Eiiminauan of ■; 

'C-CEKD^ • 

H^feneaSy; poiian and practices of tit Unitsd States gcwcnliceBt. as well as state and looigovern- 
mer.«, havt‘ Mped to aesK highly segregated itsidciuial paii&fns access the IMied Stales. lodaj; many 
of the gcr/crRmeotJ programs aod policies cmiinue m perpetuate segregation and concentre:*- poverty 
in co/nnninincs of color, aibert without the explicit design of earlier programs Tor ersmpii’. family pjb- 
i.c housing i# highly sey regaled and predominantly louiiod in anas of txjnctnu;ate<l poverty. Sir. » Jar {y, 
sire* 2001 , the federal government has implemented policy changes and hi idgtr cuts that have lerericttd 
itfTorJdx'e homing choice and mobility for paiuo pools in the Section 8 Housing Choice Voucher Pro 
gram. in addirinn, the Low tricorne Housing Tax Credit provides an incentive to develop aflruxjihle 
housing pu.nanly in poyi *nd piodoosuialeiy oiuiorir/ neighboihooda, whidi of tea perpetual ittidcu- 
tin) segregation. These federal programs are augmented by statu and local g-ovemmenr policies that 
cars tribute, to resident iii scgicgation^rdtidiiig exckafonaiy toning miss and school ait end-mco 
boundsne*, 

No: has dm Untied Sona ^ovettvmem adequately responded io privjEc scu vf bousiny dhwminsuop- 
Affon Americans and Urinos frequently encomtrer discrimination when attempting to reru or pur- 
chasr a wlrirn attempting to .secure, huidiog o? insurance for a hosre (rm&iuk.- perotw.iis ille- 

gality, die practice of ‘smefing/ in which real estate agents direct people toward homo in buildings or 
tun^kvduHKb in which that pretence will i*x diwud> the prevailing racial pairem, is becoming more, 
ritber than less, common. In addhkuv people of color aw more likely than whites with similar borrower 
charatlcrtstii^ tci he viaiins of ptijiraijf lending; to receive higher cost loans, and Ed lore tSMj.T homes in 
fbredosura. Because home equity is the largest pool of wealth for most families in the United Stare?,; dis- 
parities in homeowrteish ip are a: major component of persistent rad.il ineqtiality- 

CElfiO ftopws or. the. ticited State* grercraotent aio.'OhligacioQ Co ensure dmt ah people erijfi)' the rights 
w IiOHsing aRd to owtv propest); without dariiiction as ro race, h requires: the United f> rates goveratnem 
tp-.ceiw.dijdnitMiSatdty ^ee«s». indtiding toe that are discriminatory i& effect regjudiesLof inwatv and 
to talce jifficmaavK seeps to remedy past drssimiructwn and eradicate .tr^xcgation,; Ihis report no-mains % 
number of ,.riKCiromend4nons--- '«idressr4 speeifieoih’ to the DepsKtwart of Housbg and Urban .Devel- 
opment, the Dipusttrient of justice.. the United Slmesr Congress, theliiterriw; fcvesi.ttcfcvice, siid state 
*rtd focal gove ntments— io assist the United States gnvctnm«r)r in complying with Its obligations under 

cpu. 
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Resitfentfai Segregation end Housing QEsaiiRinatSart In the UniterS. St^es ••■ 


I. Overview 


Obligations Related to Housing Under CERB 

I. TTit United States government's obligations with respect to housing. under CERD sic similar ■?« its 
:^tit^:uogi«y ! die'^r;Hn«isu!g Atttifcc K HHA , ’ oi "Ata"),’- ns wnli *s ihtd&sdy Meed Equal Credit: 
OppOfiurircjr Ac:? The FHA requires the federal eovemment and all agencies and grantees inv wived 
•in' ied« a ily iundect houahg fa “afEtj^Tiwdy fiucher“ fair hotisinjj.’ .Si moit osnttafiy, r^uira dtai 
the Ucitcd -Stacea Depanmene of Housing and Urban Development CHUD") enforce ;he retnist «f 
the FBA ns tKejf Man:. nvdacrfc»fl«UitV' m prwsuc housing cimiocikins and in credit marktrs m 
ttMijuncai'O'O with rhe Uaited States- Department ofjuwice CDO.rV The .Act also directs die federal 
govefomertclo take affirroativr /steps to remedy prm«! discrimination, to avoid gcwrrnmenta! pola- 
cies that ocipecaare segregaiion, and. to reverse hhtotkai partems cf x^regaiicm and 

Ajiafogously, undet CERD t the Umred Surcs has accepted the. following 

obligtttoftr . 

■ lb ensure the compliance of' "all public: awhowtes and ptjbfir.insbcuuoi^, national And ItiotT 
with the obligation riot to engage in racial ducnritininori? 

» lo "review govcirraenral, notional and la=il policies, acd so amend, rescind ot nullify any laws 
and regulations which? regardless cf intent, 'have the effect of creating or peipetwrtg racial 
disctteiinatfou wliPreirej it atisis." 7 

a lb "pattfculat^y condemn racial segregorkm’ and 'Vihrtarcdre to prrvenr, prohibit and eradicate 
sil practices of this r.anite in taritones under tbeu jimsdtcuoo. 1 '* in E5>93- die Committee bn 
the Hfimiaapon ot Racial Dkaiminatinn i»u«d 2 detailed meecpietahon of Article 1 explaining 
that the duty to eradicate segregario r. includes not only the. obligation to cease active discrimi- 
nation, but also ihe ufciligatEOii in take affirmative steps to ellininiic (he 'lingering effects cf past 
dto.ti^au^ 9 'it't6pognked that. although conditions of ewnwese- os ytniJ rauai segregation 
may in itimv. countries have Wit created by gyvemmeiitai pdkles, &owndiden of pattial segrp- 
gitkin may also arise as an mtended or iruintended cnnsequeace 'tit (he actions of piivase HCtsork 


• 42 US.C ?§ 3601 -M3i {21r3Q* . 

1 1 5 US C $s !©MS9if,5Jti9t <l»J) (prohibiting dbainnoKfon en ihiHasis Qft^e aodocUwcAsracterislics'MlSs 
t'ftaper.f. to any ssmci of a eindilfriirawofiMi^l. 

• t; u..- c ; 

• Exec. Order 'No. I1.S92; 3 C .F.R. §49 a 9§5); sat afro 42 U.S.C. f 340S (The «rf.»ri!jr sud responsibility for atErnin* 
urtering Chi? Act Ault be ia She Secretary. ofHe urn* g and Urban ftreeJoprosr.t ’’}} -1 SttSiCf 

iiUWKiWild Jilin oU^ial OrcditOppothiaity Act cuninlaints raising jiolcnliuj FtiAvinlalkona)- 

J 42U.s.c i 3W3fdj, ■ 

4 fnttatjsJk'aaJ CnnvetrtloeOa 6ie Eiiinmaiia.'i ef All .Foxais of Racial Disaluimt'di &n.2f'l)te). Dtc. 21, i9§5, £<M 
1 jF5if?r*S,s I »S. JJtaicnBs^rAiiSR^- 

‘■Jd-stsfft.S.. . . ...... ...^ .. 

5 U-N- Goninv im die EUnuMtdtiv afP-Mei OnxciiihimiRoiu ASij. II, i95tS.<3«,o«ud Recvrrtmaj-’ia.ortft Mj Racial segre- 
gation *nH spjr Jvekl (Eorty-«vi?ih sessica. HWS’i.f 148. U.N-One Ai\(H'\S,repn’iit:a in Carnpilatiwi efCJenesal Com- 
■:iD*5ifs"*Bd Orsicta! UocoanTwt.nditiccM Adopted byMttiui Kij^its Treat]* Bodies, trite. I)s«. KREGENUMltv.S »t 20B 
( 2 C 04 h avmabltai hn^ASvtswi.isrtiH. tuWs.taaiutsrgffii«xaTO'e<ms*siA.9tr:'-, 
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'tofSfef^^Segieg^Eefi .fflTd. i-iooilrtg Discrimination in the Untwtf Stares ■ 


* To "Undertake to prohibit aisii TO dimtiiaw racial djscri/ninsrfoa in all ftsioams uidto gitai-air-? 
tee tihs right of everyone, wirhou’ ditinciian as ea ace, colour, nr TUEional Or crfwje origin, toi 
cijuaiiiy Ijefora the law, notably in the enjoyment ot^ die right to housing, and the right to own 
property done a* well at :n asmuatioc,. with dsbsrh* 0 

The Current State of Housing Segregation in the United States 

2. Grvee tile pifsktcrice uni throughout: the timed States, iris «*in 

..deRt'EhsHldcspke thisCorajoittoe's expressed concern ’‘abetttpeaistenr disparities in the enjoy Stent 
'.d$.iri Ak’idquiK ItOushtg." 1 1 the United Suto-hti riot satisJacUuily complied 

WTEtt tis obligtriojis unde; CEP.D. According* to die most resent ewimates from the Uriitod States 
'C«(^B«li^''l^rilid3'eot^ntut^'J4.S% ofdie United States population, while die noit-llasina 
population k withe, 43-4% Afiiciri American, 4.9% Asian, 1 .5% AmoTicar* Iridiao or 

Alaska Naris'<, wwi I); 34% Marjve-Ifa.waiian and other T'aellk Islander. 12 However; ‘'fsj&j average 
white pnspo tfr irietKipofaait Amertat Uves in a neighborhood mac is SG% white and only, 7% 
stark contrasc, "{aj ^rpieal black individual lists in a neighborhood ihai a .only 35%. 
white *r.J as much a* 51 % Wack,* 1 ’ making African Anted cars the most rurideatially segregated 
group in the Uiat:cd State*. 13 

i. For Aft tear. Amen ant and Latinos, teiiuvdy high income*. art- no pmtevikm against jegrt^acioa, as 
"Icjispai »«if* fc^.wten rwighlorriooas for biacks ?nd Hispanic* with irxom.es above 46U.OOO arc al- 
most as large as the overall dispiriifc*, and rhey increased more suhctanndfy in the* 'I DDPsi. *^ 


5i CS'Wi. tupra 4 nn. 5 $§ #})(*]!. 

‘T VJ.K. Ccton. on th« EiirdjiatioB of S.»dalD-isr;jiKaaiaW3,. l Vug.. ;4,2<KU, Crauduiling ciwe.rvarfens of th^CcdrascElsc 
w5. the EfirtKiutitm Wf. Sacral dfenrhnwatiwi: tfirircd Stolen of AtGSrifeli (FiSy-flincit sisv-on. 200!), 
1 ;34£| IT K Goc. Ai'Sfi 1 1 &, mmiAhle nf hHp;/fvNivi I .lit^ etto/hditeiiSjtsWawtiy.'tisaJ&Plliiiril. 

U.S, C£*ffins B’.tRBAU, AW0.WLE5TJK«13 Of THE pQrUViTTKHy 37 Ss, IUCT5, AK» HTSwSK Ok LrtWO US.iCJN fti* Rif- 

(Anrsu States: April I, 20 qC< Tt> July 1, 203$ (2A06X avertable as bitpi/foTvw.eBtum.gov/p f ipast/oa ts oh s),U srh/Nf J- 
8STB9 lis-srhr. biml: jee eke Pnrss R;!eM?. PS. Censes iJoreau. Mscorfly Pojwlsrim Tops 1 SO Million (May 17., 2007), 
tnaiS/sbtczi h[tpr/^w«n5Ti^.g«v;pres3-p,f!eaj&w'nri^K-i«assK i ’are'dvfa‘p'JimlaTi’5jvL>li>i>48.1itrnl 

!1 Joh* Ixoaw, sLlwts Miwcws Cm. poa Ce*fl*wPiva Pp.4aK & jtox,\ ftisEAMW, grwKx Kfimst rr Oacr,va, Nbkss- 

ftOfiHiOOD 1 h^ijSWTWW LaCS &iHiWD l i2M5 i, nvetlcble si S(^.''OTWs41vr,wTj.Bdti 1 , ’cef42S50Q.! WfaiSleP^WPltpriiO" 
iVSani&jrdftipotT. jjdf. 

:**{& . ; . 

•** jOUtf letlAMr. n AL, 05' CeHX* S'jREAe, tUO.Al.yjiO EtHKTC ftE8i02HTI At, $ HitrjitO.sr! CKK tn TOR Ownyi St*!**:: 
i?S0 r M?O, it Os <2002.;. 

*l.l,*CiGASi.s^su-4 note : A, at I , 
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Segrtigaiftfn ana United- Stales n-~~r 


4.- SEgregsikm hv splunfity bfcanses, ihd«£^ prtwstc diswinwratba. itwot!^ snd cuirciitgt^ef-fi- 
rnnit fvSicictr, income di/Fftintisb, aral jnefeteiwe/’ Although fcousi ng dlscrirn miiipn agapsi:- 
African Americans and residcKtial segregation impixJecdiiicfciiy between ISSO-ajld 20DO ! ,i - : ratiHE 
IS^tihg 13 ' eonriiftMrs at high fevek, and racial ssulalian Wishiii Amelia’s civic? 16 and schctotS 2 ' in- 
ercuod d'ursngthit same period. 


‘'Pnafetcfin* is frequently cited as 3 prjiBSiy cause or *cgr«(ytfien, Hewsaer, tW* simplifies the reality of housing ihoiio 
in Hie United State*. Hoasiug choices 01c vide .t|Sir,sa fist baekdnjp cf a racially sad wouotwtaUy ssgre*p«d atwfcfa, 
ard raRnypeojsle, due to sconeniirs, dK«tJoin*ti«i, tit W&cr fiwtore, Iwve tittle to u> mixitingfiit ehaiM in temM 

cfwhisre (hay live.. White piopSe in the United Stales Save often cbosca to live jti what? enclave? for a naaber of tiu&r- 
iiii Joassfs, same explicitly discnninatGiy and others rxa:, w generaty Kevw M Kkike, W<*f« 

Trfj Masjvo of Nfetjilfcw Cf;MSi;!rAii;isw 0305$. serf taro defended thwe hwnbgenesuf) neighborhoods vigorously SH 
sg. iW:Atx*.l snow if. Tin: Da !',; ks or theUriias DR rsw. fUce.Aito rsEO'.i*ijrv ns Plerr*^.X>ETn.tjTr 
rfciftUoit. W.fhe economic and racial trasisforiTiaactfi of the city, Detroit^ whiter began fesfcianfag a pahbcS of iteferisjvt. 
Idealists Siat ffasusec on threats to property and osij^'borftc-od’l Even fw pwpli of color with die economic means w 
ehtaose Where is live, a dedsiar. ro live sn a neigfti>o:!sood that is earaposed predominantly of people of colons ofien dtf- 
licylt: such s fiW^borhootl “fesb famipar^ lelaxsnf,. aatl doesn’t fwpiue any e rose ietiai efttnf K> exist/’ but often *1?ii#fsJ 
bmdcns sGd costs that jweciomiMnily ’wlifte [coinrmmitits] dn tiol.’’ sedi xr. Lcsde^aatc pnbKc sdnwK, SkkrvU. CcSH&l, 

: The ftutvsJis of Ipfttiit at; &tr. H o w Rac? ajj& Ci ass sxr UssrtSiMfMtMS rue A vmee.w Drexm 1 30, 135 jSOMjb. 

!i Si-i fofot Iceiawi, -Sflcicf and £iknt>" SeyrCjg«afne ana the fiats of Sucivj.cunvm lei Sallies , is FllAiv.i £. RIGHTS XWSB'*J 
iSrats.:.' Gt^E*>a<ENt,I!utJSiftti ^ ^anij FxiMiEas ift*vTl?\jWr«M- Gocringctl^2tifi , t>. 

w Stasn:ig bi Ci*praclnw of "directing prospective 1 uh‘« buyers interested in equivalent pEtlptstiw iodiflcteMareas ac- 
BaftSngte' Bide I'acef Olatls'.o.ie. Rro'.lwsv. V-Ji^r of Beft-.v-riod, -iel U.S. '9j, S* (19795'. . ,. 

’.i(«N,,i-'n'Vcteu:i! Gtv s': - st sJ-»>. ".■ ^i.t. P?C'J£xi,Hac^ P: -c? « St ■ 1 ■•' • •' X 1 s wi.n, >v-„ O'- 0.1 
iJW.£ rj Oi!E.ff*'aibH ! 5 >,fCT33S (2i?02> (cftllMjdws offotiibotiEias stiiG&s rRKliajigtng rsc-i*: donopapMss fa Soswr.Was- 

¥a«felwet:s, O • *a* . Him ■ and Dieso, t • 1 I T ,< I< ■ . I'--' ■ •3nr,u ? > . Ill > , < ; > illi’ \ r -J . ■ r , ' ■ 

>*•-••••-' n:i: ••.' r: 3 . 

n Sab E»ksv F^AKKB tnfifto sf AtyCivtE, Ricffs Paeiscr, A MtsawAcwt aictiav •vmj Sbomsai^o Sarnoib: Are We :• 
Lixjbsfi/ttteDASA'M'fi i^> r 
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RfskfentfcH $pgtfcg#0Kthd hteusiog piK?lsii^at5K> in ttic United States 


li. Government Policies Contribute to and Promote 
Residential Segregation 

^gtsVwitrawtVjwlicKs. and practices have helped to orsae nr.-il perpetuate die hij*Hy 
racially s«gx(^w«-d r<s{di»itM) pattaisrharsckc today.-^ As th*t United States edaiitted m its <00G 
: IferJodic &'pt»l^- : *(0df:rtjanjr,y«i»,' the federal gtwmcnen' itsdf was responsible for promoting 
tackl; disCrmiitiatiAa in housing aiid residential segregation, 1,23 Beginning in 1 9M, : rta. federal g«v- 
cmrjirnt, through: the Federal Housing Administration's (lAdrru nismdtui’) martgige insurance pro- 
•gra'iKS,. traiidttmtod die American bousing iHsAehfnMneintihai ass effectively insirrfssiKIc to 
people, outride chc tsppeMoiddle and upper daises to a broadbised one— be? for whiles tody. 2 * The 
Administration, in iumiunation with New Dtsl-era selective credit programs, fond a huge on 

the American bousing matket, functioning to insure prhrate lenders against low, standardize ap- 
praisal practices, and popular!*: the >is< of fotg-wm, aroonrwri mortgages ^Tbesc p:it>grams wett 
;s^wr-(^cjd*ci*ijf d i vemn iH-.uory arid denied. benefit* in accordance with roce-bxscd ruler. 26 ' 

6. Afrior: Amcncjms were also system inraflr rcJudcd horn Gl Bill loan progrimt. which were ad- 
mirJstvred through the Veto ans Administration ( "W" *nd guattu'.rced mortpigss for I've million 
homes throughout the United Sates, became cacki refused to approve loans to: African 
Americans iy Both the VA And the Admmiiuatiou 'endorsed the use oihitce-rcsttictive cover.acr* 
•ant'l j *>50" nred explicitly rrfasrd to underwrite loans that would "introdocie] 'tnownpadbfe' racial 
gioups into white residenci! enclaves ” ; ® Financing almrisr half of all suburban homes In tire : 95U* 
and 1960s, the Adaunteratioiv and VA employed racially discriminatory programs *.o faciliwtn the 
ikvsbpmenc of dtc tubutbs. w 


: R 5b# DountAS S, Massey & Nancy A Denton, Amfeicih Atatothd; Seg3HCatidn and tos ivtAiuveop toe IInder- 
OAS3 20 0993). 

** fKicfalJtfipim 1 sj the i'Mni Stem ofjinviea&th* United tf&c*fCnmtitw<x(ht Bikitfmtitm of Racial lUseH^nS- 
artMv. s* 49, tfetrveml m tie O N Co'nunftiw cis ifie Elimraafen of Racial Dfecriro'naiioii (Sept. 20G0), evarJabfcw. 
b ti^ w w W.uSbmcrtWHrkaw© VuWCli&.D.OSA .pdf [bsteinaftcr IniJitii Hepen\ . 

*? KK-iW-rmT. i ACXSoiH, CarASmi<*..ss KfccNHSJx iMti-2.!.4(ISWf); Jiu Km asaw, When Arr uawirve Action Was-Wh*;* 
>;•: ft «.W}. "■ • ■ / ' . - ' ' ' ; 

z> &£ JackAow. sitpta note 2t, &i 204; David M.P. ’Fraund, Marketing ihc Free MorkH- State foisryirn.'itM nhrfihe PeU- 
tteaetf Prosperity sk MeiKpeiim: .fmerica, tit THE NOT SUBURBAN HrstORY Tl, K {Ksvio M. Kruse ft TBobis J. Sap 
res 20W)- 

^ 5«ve : jACitSON, supra noie 24, et 2p7-09. Far erao^sle. tbe Ateamsltatian’i Uta&rwri&f N'&niwti d<seribed the hisls 
posed by ibe cuysflKicjiing of •iahsrinirit.u'jsraait group^-’^ '’ArwildP. Huvell, "Coafeiamwi,! " tfi* Mew Frmi; ifet* 
aifd'F^raiffimltig ike New Peat to the (%id Mr, S.Vsg: {ft??. 1JS_, tfc2 >2S}QQj; CA.SHPf, .nrpKincte. 

|J3 ^hoeing nasdkrwrHiag umhuhI •^sjaEwainot! 4>« i! wm ‘oweawy 0v*f properics shall arelinso to be wt-tspied 
by die sanv; soc ssi and facial dassc*'" anil ‘‘ins WKKd apur&scts to ptttfet 'the pnebabti; tf trf the Itxsian being mvailwi 
by . . , ifl.e«rtpai6!era«jt iBiJ sfleisl jircups^ 

^Sdf &\T3ffeU0K r.cnt 7*. W J.SVI39A0. 

i5 Fmed, supra aote.'2X. Bt 10- 
w l«tfCKSO«. mpru n?ite24 f :hf. 215- 
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% : m racliste of ilie felerilgOvii imfem to like scrioushr its obfigauim Lo ftObiiixLivElyfuiihet fair 
heuung has fi«.ahrth4f inaction -md limbed «?n{nrcemeiKf>f‘ifiis£ vl z~d Snaiora 1 35 sfanstary ob- 
itgationA^ 0 result h; static patterns of racial segregation. Worncr- of co'or a;c <iiip:cpo«b»swly 
hafriiid 31 by segLfcg^ioti in gtrwrtiiiWftt-scijiidjEecl hdiui rtg 1>ec2jisr, across .all HliO pjograins, 
75^4 of hoiasthoids arc headed, by women. 42% are headed by women with dreldfen, and 58% of 
retid-eQt&are people oi color. 37 The fallowing are aan'^ts of pmgpsais aJlci psacfices thaveontinat 
» ptfpetuaos j«iii£nna} segregtricn. 

Public Housing 

8 Public housing polices bavc contributed significantly to the r>tablid:mcnt and entrenchment of rev 
idenfial segregation and coneennated povetty diruughosu the United Scares More public housing 
baih from die t950r to the 5 970s was comprised of large, densely populated ''projects." often con- 
siring of high-rise hniklings, located in pot*. racially segregated communities.-^ Housing aushcrihu 
often yielded to public and political pressure not to locate pcblx bousing ot its turnips ir: wr ite 
cr;ghhc rhoncis. 5 "* in addiocn, the dcmograpliic* ct ones and public hoasi.-ig have duugod, with 
fewer suites and more: Aftiea'i Americans livbg in puhlic houwrg.’^ 

9,, The federal -govern and individual housing authorities played an active and tlchbcratc tola in 
cnnccittraung poverey i & mcially segregated public housing. Many cities- cstahliibed sefarate public 
housing for .-'ifrican Aiixcican and white residents, whether Explicitly orn'of»-* s In. 1989, a iXnirt 
found die 'prim sty pmrpcsa vf {Dalfcus} public Iwusing program was to prevent blacks- from moy- 
mg inre white areas of di[4 dry. 1 and that the city deliberately took actions designed w crease and 
iriM.nish scgjregaikwi through its pubiit'.houiing 37 Similarly, Chicago public housing ofFstkls ,'ad- 


?s Title VI «f else Civil Rights Ad of )9&« «nd Section IW of till* [ eftfce Housing awl Ctttjimunity 'D^dopjftsnt Act of : 
i.S.74 btrtib prohibit dSficrimiriaifaM kfmtt program tw activity ftuitled in whole at io part with federai financial assisisacft. 
Ss* 42 'UjS£. $ SOOOd. 4iU$.C> § S3M<?.} 14* sttcvtttt also provide lift govetp&dtt with icikirity ft review and «* 
qyiie farKpliMce St* 420. S.C. 1 3QMM-I; 42 U.S-C. Cc). 

' M : Sue UN. Coma. on the CiiininaaonofSacial Discrtutmutioa. War. 20,^000. <J«mt tteceriaaenitetii’n 25, 'Genriartic- ; 
lalsd Dijiunsicnr of Social Discriminatum (FiSy-sbcth session, 2909), UX Doc- ,V55')S. t^pn'-nieJ .n Ciimpiiawo of 
Genets! c.-fimmc*'? wul General Kecdramcaslatu;:!* A-ctiiflcJ ay Ksmati Rights Trsaiy Badics, Doc. 
HKr'-GEh’Vl'iReSi.S at 214 {3liD3 V tn-aHatf* afh^i’/t'wwwl.nnui.edtdiwrisens-'^eacwmiij'jiearta.'cvhon. 

•’••a* Ufliee of Policy IJev. &. K*£osnSfc,U.S. Dep’lflf HaiK. St Urban Dev .Datasei;; AUBUtc ofSii!»idi3rd3iousc.]!Oldr- 
2!>r>P,,i-.wte,‘liior V'r :.r,- 4 .. .... 

Rori So:,'5HC-K, H.(K»3'K l r >i£is r:c'n : . rusycHousaCi R£>c*.w. acto Vooc-ffi^ SUCcSi-s: aNO CsaTXOIGes 2 

1.2005): Set- ge*enx8» Rcfeerr Otay fk.Swwoc. liKatrea «nrf UndatfEtlmic fjraqtmcy ’PaOtrt^prifU^As^lied.: 

Fa^yHimxiitg f* TtnMtfropQliMttAnat, inHocsiw Dfxareu!OATt«t< iWP Fiws. At Pot,aeir2J>(}o?snM. Goring at, 
'.5986):.'."" “'V.... i" ■ .. 

! * a 4 * , Watlccr v. jfUD. 134 r Supp 12»9, l2iW (N.D Tc*. tOSS^Ciinreaun v aiitaso Krfu*. 4uth., 296 F. Supp. 

M1.%s-i4(Ki) ill. 196^. 

f >Ste. e.g-r tTietripsofl V; HUD, J-SSF. Si^p. 2d 39?, 4C<6 (D. Md, 200!fK fft/fer; 734 K Sopp, a* 1 296; r?uBfr«nit, ?#6 

a., ..... -..-.. 

p g . N A AO‘ v, HOD. 8u“ ¥ s 2ii S49, lSl. {istCx 1 987} fBo«»rij, Thompson^ 34S E. S'jpp. 2dai4fl<i (Bik'.in®^).' 
B*/l5P','734F. Siippc at- .3 294» 1296 {Dallas}; Gauimasr, 296 P.'S snp. at ^19 JChicSso}.. Fcradi»s«s*«mafdred(»ida|i-: 
iriwit-of sestegiaed' ptsbli- toitsing. in Chk&ge «s snirmarepl-s, see gemn&y Arwu> ft. Huwwi, 'Hmim Titft Snuum 
GsRT-m: RACSAH&' Hofiswo rx Chicago ! 940-1 96Q [1981); 
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nutted to a paiief of rt«*i sep relation and ctiie impost tinn of racial quotas ir, its buucing projects.* 11 
luftt L^Sj >w.re "fcISafiS 56 dtscgtegaic the niiticivs public housing stock . . . extynd^'to die 
cmitc n«jdni’’ w 

>10, HUD Hi? adir.mcd no ajrisrtUEimg public housing in alradyssgi^ited. neigj-iborhnadis, and to 
being, ^parE of tbe pr<d>irJn’ aiid \ainpjiar iit crrtjiing wolaced, segregated, k^ge-scslc pybfe hotis- 
mg..‘" to The.'.a®eocy had long employed i deliberate policy of locating poKfc hoBiingaaiderst? in 
jteigiiborboods VfiiER; ffer pnsrenor’A-ould not disturb the prevailing racial pattern 11 Icdewi. 
HUD, aloog w:tH a number of indtodiin; local housing aiithebriu*, persistently resisted integration, 
add; theft policies rigiiidiiig site selection, tenant seiaclio.% ahd-ienartt assignment ensured the cbfi- 
tinuarion of racially identifiable public housing in racially concert ira red neighborhoods . 4t 

1 : today public housing remains highly n-grtgawl and w locared largely in areas of corcwured 
poverty. People or coior vowtftite 595a? of public housing rcjijc.au; d(>% arc African Aniwicwt and 
i/j% arc Hispanic Public housing projects are located i n census users in whjeh.. on average, pec- 
y.e of color constitute 53% of the population and 29% of the population is below iti: povjr.y 
ie-.el. 1 ^ Only 8% of households living b public housing have yearly incomes above ^.OiK}/ 5 - The 
levels of segreganun for African Atnerioutt *x even woiv in family public liomingi in 1990, 55^ 
of rite African American households in fiinnly project* were in census ir«c« vrirh popuUi.cwu tha: 
were more -than 7<J% African American <5 

l i. Racial diknuainadun and segtegafrot* in public bousing stfl«;S women to a greater degree than 
«ien, According to HUD dan from 2000, //% of hoiacholds Jiving in public housing arc headed 
by woroeo, and d0% are herded by women with cbiidrer,. 4 ' Oh is Jiving Hi public hauseag also fees 
SpeclEc r'islts because of theft set ikre are ofewi rnow: prevalent in wean of high poverty conccntra- 
tiooi including hirassmenr, doTvwsric vioience, seausJ assadt, pressure re become semaBy active at a 
young age, and tear of victimization and cxplokauci*-*' 


!1 rrt'-iWMiar, 295 f . Supp. ss 9®. 

M iolm M.Gciering, Iztt&tualQ*, h Hoihtno DssiDKisvtncN *tm Tbsem. Poucy, saja ra acte 33, at j S3. 

K Sett* Tharript-)*, ?48 F. S op p . 2d « 467, 

*f:46ifj 

M !H at 459 ypjefcng HOD ofSoBl’s jUmissk*!'': Writer. 734 F, .Uoppi a? ’299->3C3 ir/ti?3gDallfls T th; ; i^wyeKiIItgal as- 
sigriJTRji.jt of keatits).; €v«fO«mt, 295 F, Sapp. *S 909, 3 (noiniK dkcnraicaion.' rasial qcoEas end site .slice lion pro-- 

'■cftlapfesji. . 

*'• DfKoz &f'Polwy I>£v\ & ‘lese.-.;ci, siav-e mik 12 

* /Of:' 

■***;■ ..... . . 

'*?CK!S <#05itW®ST Aiv,;U.S. D6f T - OF Me«i; £ 0ty„ TKI» ANU RftaAt.CoMertfUi.OW W PUHfcJC HOife- 

tjjc iwruiE U^rrw. Smss 20, 21 *i.7 (TW4). 

^.OSi&df l«Hey* D*v, ‘F/s^nab^ nrprtt ante- 32. 

; ** Susan -J* SUpititt etui., Girh'a . tne ‘Homt Sndeitoe M Sfee (roffaet efSafky, PoVEftTV & Sa rSj, Seft-Oct. 2ft)6. 
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The Section 8 Housing Choice Voucher Program 

13 "Tf SVfion R ( ji.>fc{ VV ,i-K; r {V:^:.irr k tenar.c-b.vce: tinai p-^urn aiiimnij- 

Ktadbv Bt03; mkr wiisdj Socal piiHselrousmg autiicfstka C'PJdAs’') isjUc more than 1.4 mdlbn 
hCA'ising vaiiciwfS natioiwicSe ttv ineornt'-qiialsi'erf hcusehnlds, Who then find privatt|y“QWffi'<i batis- 
ing units tt> 3 program paracipsuijs, as **dJ sis those eljgiblcltii Siap 

tiou 9 assistsscej «c people 'ofco.br; la 2000*; 61% of Section .8 voucher holder* ww-pw^of 
coJotf ' 4.1%' 'of 'Voucher haidcii were African AaKxfcao and 15% were Hispanic. 55 Although insemUci 
TO iQiafeastf ruohtiirj* and iGJjariMrie filing choices' fbrveiv luw-incoivie JioUsehokls, 3.1* Seak>B 8 
program, u administered, docitioc afTsmudvdy promote the mobility of program pa.rcfctfnHW*. 

1 4. V»iicber helot's frequently encounter difficulty moving to more affluent r.c^hbotr.oods, where 
LadVd- often refuse to rent as Section P raudm holders. 5 * Dtstzimiuauoft against Section S rf> 
c.p-ents is : Legal in many ctaici and aries,"' 1 but laadiortls need not accept any particular individual 
rental applicant, and a study oi Section 0 vou< .hr (-holders' experiences in Chicago fiiuod that ' alt* 
aintinarion against Sccoon 8 holders appears so be disturbingly common.'-® Ths discriniinauon 
dispropunipnassly harms women nf color, fettcatixft 84% «f bcmseliolds using Setiio* 8 vuisehett are. 
headed by women, anti 56% are bended by women with children. 5 * 


•1$. Tf« ■■Sector. 8 piognun has thepdtwttiai to help tuneliorwa mfelen&l segregatbu. 55 However* re- 


H y.S. Dsph of Ho«i. & HM»n Dev,, Ahevtt Choice 'Von4>trs. 

P4tw^ros«m^1wtt's0i.ia’jinti«.i.'ftii; see oho Derosas J, Db»W* rr *£., DA DepT CP Htsus. & UR1M.M Dev., Itousm 
Cho-cu VoiicHER.Dsrt’irtOM P^tuirns: iMk-urw-iwa HjRJlwi'iai'AKrs AhttftsiakBdKKdao WraMn* 90. 320 aM <20051 

n Office of Policy JVv. & .K 0S*wb, svpra not* 32 

11 Susan J. Stawus & JdAfcV K. fSJMNtHGtww, U rban Jkct., CHAC Section 3'Hiogisau: Sarsers to Swocbssp(jlI£as- 
ms tiM-3’ (IMS) (ei&tg JEWMEsr d Kjwhe&v &M6*iT.rrs'REi > U5. Dep’t » Hews. & Uwwrtwy, gRftws^Sawwr, . 
VOOCHSBAME RENTAL CfiBTit’tCAS’k DlSUMflGlC fjTJSt: PKAtRWCKr (!»*)). 

n Examples of jurisdiefiions that prohibit 'tiscnmiri&fior, agr.iosc Section RAmdMrrecjjBoitis icdtule: Conaecr'C’Jt, Gos'k, 
©bn. Siva;; Ak«. $ 4<Sa-64c, Mumhaeitt, Mass. GSnLaas Ann. ch. 3 SIB, $4005. SeW lewfcy, iti Finnkliu To«w Ore 
Y. N.M ., m A W tm UI4 (N T. 1999 ), Washington. J> c.. D-C. CotJe Ann f I-2S02. and Chicago. hlptisj.CKL \U . 
SAiJiHOt’j OnSSlKAtKE f_5-CS400. Despite bav-nj t.h* cowby-y lai^Ml S prostou, WtW TSsSfCtejy’. ilnftj »«4 pK>- 

'nibililiswirninatiou agsmst Section 8 voucher holdetS. SeeMimiy Hero&idci, j ? isi hSeet at LoadS'inti Bai- KAbSeW', 
HV. TfcfilS. 0«; Jft, MSI. 

” PcpkiN & CtewnvORAW, styir * tots SI> ii : 23; s« 'e3x> rermsdsa. .svprv aoie £2 tdeccnifng dissntf.iowbn spiwt 
N'Ki^et' cecipiems IB New Y&ifc Gtly). 

Otfice •;>? Policy Dsv. ci 5<.e>®i«en, su,mo ‘ !•-' 

** Far tsfiaiple, the Scabn & pTOgjam offcrs thc possibility fif Knpiewerrling n nauanwtikj (^tipt^risKis'tittibfiliy.^^ 
Stttft fyr tks FWHro: Untpn^ OM^reaux ttr Scale, > r. KEirt-vifSE ?S^«ltVi>ia'AM» 

S.'fluncrKa Roijseno Md3e.itv ty the SenKO-i 8 rrausBvc Otorcs ’Reseakck fROtm^i 137, 141 {Philip Tcgslcraai, erfs-, 
2S03) iwreptiiitotg » jmtkrsutnie “<7ow&««oM»pe 1 ' proftgffLi . I^ss Gsatraxwe Assissd Housing Prog' a-:., u;-jaj:ial!y r.t,-.a- 
dited prC’Tx.n: ftei Tcjuiie^Unus ij-.c Uahc-a SfeKs Scarce C-jtrPs Oi-Kuu rice; cion, Kris v. rPa-ul.-eutt.*, 42J t'.S. 284 
{1975), prwt!E»3 pwh’a.c ftowrng-eHgi^k ftr^iirs wrtii Seaior, b voych^re to pay br pni’Me rectal aparOTeulu tn nrijh- 
baiftootS* i» wit-efc mvmom tlwt» 30 pareapt of.(he residwt ware'Afrjca>t Aqieyioan See - (Sautrearix v. t.siadrwu>. SliSlP. 
Swjip (S65 ■(M.D; sll. 18*1 j {KTK> oonatsiltteeree). Pai’ticipatus.rec.iived atsislnce firdwig hautmg«6d counscbAg^ih. Be-. 

ESfi’ij .and !hs GantreaiK Assfetsd Housing^ ^pregrsaifecbeOrijtJre tbai, 25yj{® vplecte)' pfcitieipifits :tk>vc Ifi 

more- dan .10® woimisnsuss tbroagbwi: the Chicago mesrgjftUtan a t!»j oSerer t ih.ctn jr-^iovcd life opppriury-'iief. Fo- 
liksfr. itgAo,: at 1 44. The. Garafesiire Prcgratn came m la er.l in 1948, sfta'HDD ssatfied te pstirt-ortsered obiigator'iixi 
pirht'i4isdesegrcjfilcd beusi!if;oci}'«-!'wi!»s to ?, 1 00 feniSies. Busiaess asd PAiftssionnl ^rofrlt fits' tf« By olfe l!ji,erest,?«b- . 
tisSlWiast^Tnif’.'ifcrffiSEioB, .Vbit is OotU'tW33$. ii^AAwsxfe.hptctiic^a'jfS’Tiht^autjtsia.btirl 
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■cent policy change? have prevented Section S &»s achieving ths potential and have sec bade gains 
s5.t!Cri bstfable to (tie pjpgfsm. lit 2002, she federal govern Bicnt'di rriraced tiir.ijiogror Ijt.msiri g rm> 
mlity pix^cns, vrfiicjj proyteted coureseHngtii voucher recipients £edrir,g to move into tower- 
poverty arean^ Tn 2003. HUD began rc restrict. homing choice by limiting the standards that 
pa on »;r ed hms: t ins co tin Seiafcm S vorscbcrs n> nurtfe into Sowci-povetty areas 'X'i eh higSierteftfi.r^ 

Tn 2004, HUD retroactively cur voucher funding, which encouraged some PHAs eo adopt policies , 
that fiirther prewhltd families frem moving m hi^if/wv-.r sjear.^ 8 Ac the same time, if limited the 
tftgh&y af Section 8 voucher recipiencr by permitting PHAs u> tesuici die portability of vom-heo 
acrtKs jurisdict'om' if dwj pcmbiihy wedd reside in financial harm to rhcPHA 55 

The low Income Housing Tax Credit 

Irt. The implementation of the Low Income Housing Tat Credit ("LlHTC") t ' c :s anoiiitxcsampbcf 
Jjt stiiporbirct govcrtifr^nt ptogram that perpetuates ousting patiwos of residential segregation. The 
OHI O provides federal tax credits to irrvMtors who acquire, rekabib'titfc or construct affordable 
rental property cxygettd to low-income tenants.^ 3 [infeed, the Lll 1TC has been rive “pcrncipai mech- 
anism for supporting the production of new and rehabilitated rcr.tai housing for low-inconic house- 
lidki^'jfifKfc it began in 5-9^7. a Since. 1999. rt* iiHTC has supported die dcvefoptweiii of. 1.00,000 

Unin of affordable housing per year.*' 5 

17. L1HTC development! must corr.pl)' v/,th federal rules, bur no explicit fair housing standard? govern 
tfce 4<lniini*rr4<toi»of rhe rax credit 64 Generally, HUD sire and neglilHirhood giiidelir.e* prohibit 
b'jiidinp new icw- iacr/ne bousing in racially and ecenororcally isolated neighborhoods Yet. those 
ru.e;, which were c reared to prevent racial segregation in }lUD «dministered program-., have r.or 
been fcrmally s;>piicd tn chc idrcimruauan of cbeliHTO. 6 * fistcad. thelXHTC jcuiiiit/ provides 
an inremwe in develop affordable housing in “rjuafifed renjm n-necs, ' which ite offer. cK* poorest 


,6 WtiiipTe l gc , .ec2Aw'I'rn^to*.v/br U.S. tfounrvg Foticy; The Unmet PoUttHo! IJngt.HoK3ing Programs, ;o Pwt 

SSojinM RfoHTS: D$Cli)iMK0^t)^flf Et#o*C®U0i? A:0MlWsra*tia»i 98 (U’llisatn !■. Tayinret 

al. tils,. ,2h67 it 
Id 


• ;, 2STj;s.C. § «(2(K}5). The UBTC wm created by** Tax Reftmn Act of 198$. Pi*Xc 99-5U, 150 Star 20*5 (198S). 
51 Catoss* CumMj trr *i„ Aat Assocs., U«3»a?*i the Iow-Lvooml 3fcu*s<j Tax Csaur (UHTCj J?ata»*s£: j -, boi- 
itris FtocRU ss SSflVjct TrRsou.ifi af 2 £086) (herewiftn Amt Rja-oar 2010), The UlflC proifowd an esianated' 

l :5 «s**J hirtftdn* Untehei'iswcn iW SUrt of fa* ps.jgrte» ifl Iftft an? 2065, .■sirpassJng die size of the pobSichbutinj): pro- 
gram. M. 

tS 7rf,8ti.i. 

*}£’•« 21 ; 

« 5«24 Cf -fcit ?s3.’6fl3X3XEi). . 

* Philip iD.'fegeier, The P&tiiiexce&fSegrsgatkjii h: CicYirmtncKi Ifiiuffcg PrsgnsiKf, in 7‘k? {iSO^ftAVKi' O!: O^Win'U" 
■9HT. S^at-itcKb-atouBW Cswiomw MBTVOtOtimx AseiRKA I9’l (X»3» d* 20»)i 
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.££na» tiao&ia a |<iriwlictkjr».^ Axofdbt^ly, the L1HTC is not irtinj; i:npkm>aictd to ! aEi trustier ly 
further 1 ’ fiit fcosismg,®* 

1& The L1H.TC has rcplirawd. the public flouting (rend of conceiitraiEg developments in highly si^rc- 
gatc4,Jpt*oi - ricighborliDods chfOi^houyfii* Uiuted Stases.^ 5 A lecxrtt report inditiUtt' that °[o]n|y vr 
fw states place ^ more than half their LHTTC family ho oring in census tract* with minority popiiia' 
tioniato Sen thauhalf the tatc/ofth* tfjeJrnpojj'san area." 7 ® In addisfe, 33.1% oeiks *?« 

casual diy IcaCions are in neighborhood* rf ooticenuMcd poverty, compared with anly 2i).S% of 
mirii; taws wmll/ 1 

Zoning 

19 Zoning o another gtr.vnrncnr practice that, imfwts nmny jurisdictions and neightwb&.'il'. m the 
Uidtci States. Zomiig power delegated by state governmerns gr/esicicj govanrjitr.u indirect <xn- 
ito! over who may iive within ditrir boundaries 72 ard fca* after. been vised to etc wie people of eclo* 
snd ni poor ittc to perpefuarc segregation. 7 -' There is a “long-known connection between lovr-dts- 
siryoaiy toning and raoaJ exclusion,"* 4 and many muaicipalicies haw tow-desuky-only arming tha; 
tends n ewdude Airiest! Americans and l-xtfnaj ftom rirher oe«3tti neighborhoods or entire mum:* 
ipduies by efieecivdy lediKiisg rhe rental bousing avaikbk- 7 * 


‘1 2&it& C, § 42i'dK5Ku)(ii)<T) (2005). The LIHTC provides iaeeiwve* for devetapmeott proposed in mrightoefeood* 
whereat /fci«i.50?4 '.vft'w lipesdhclds ha«# iwsionw below fOR of ibe tnt’s modiua Bundy incomes, which mre.tho swxii* 
bojlitods mitsi, likely to liave s high cooistBifcatiot? of low-brant people of color. L«.wr.i Phj^^AN > C?m. Q>i c. ! *£wm & 

Mesho. Uot.lcV. 'Siytwa Aw«t»Ahis UeroawG: Lae.vsitw aks >«toK«>MJaoo Tfc»«os <w lm Iwcfistp, JIty.isi>w T.tff 
Cfjw? du^-SLOi’wa.'rs b ws. 1990s, «4 (20W>, MtOab.’e &r 

asaiepdf, «’e, e.#., Grosief Milwaukee H-ttata Riga’s Coalition, SkaJcwItrpm-t cf the Greater .AfH\i-aut&t Hf/tnan Rigtii* 
Coalfffoij Ccwrerttog Compliance with the fKign&ioaal-Cav'engem an the UtimtwtHm of oU/crw of Qttappr 
Sr,ati*m, a! ^52, delivered lerhaU.N. CommiKeo on the Elimination ofJtntaid DiurirninatioR (200?) fbEtsioafier (Sreate* 
Mh'wuukvc Httmon Rtghtt Coa/fift* .C?iiifiSv.v J\V r w»r(] {Jtbticqj tiu* «iior» for Av.'.irdtRf; Ue ereiJiK suppO-tt" per 

JMk'fet the agency whit* attmhifcvas. cha UKTC pHjgratn fa 'Wisconsin serves lo toe mu age eiwumaaity 'ditoiini'rtauoa 
;»gas»^ snui^ia^r sui<l ■fe^s^sweesine .. . 

'■* FScreauC Kukipati, tint law freomt Stenting Iks Chutff an d tbs WW( fl%Wt 52 U. Msaki 

.tjTtev: tOfl. ro® ((998) 

** $e? My ton Otfitht, Ra&a! Fxtexrrti&i and Gommu*i(y.iUvitaftfi&tm; Applying &eFw fia-'l&'.fcswi®''' ' 

c«w» : HiSttrtnsf- 7hx Credit. 59 tel). L. Rev. i ?*?, I’tfiJ {2005) (mAicg IXHTC wets are "more likely Aan wthsr rental 
BBitiM' hfl located in ce«w tracts where more than <50 peuxnt ottous-tfcolds wmld qualify to tiw fti » tw eredii'aaiEf). 

' Jaa-KkASioo-Ty er m .Asi Assocs... Am Staths Using m Lov' Iivcowa ttobriii Tax QttDrr ro BtiABts F.wiiJES wi.ut 
CrtlDSiKTc- L :Vfi 51 l.yw tevtn.rt'X'^ RAClALL’'fs‘f ^ksravh^^CittA^WfOaBs? 7.2 (2006). Tta LIHTC siatuts oMpiires. 
that each state's c'sn gjvs pfrfeiwce So ‘ prcjceiv sctvtng die lowest ;ncome tenants , , : fat iik longest aeriod aftirae." 
2^ U;S.C 5 4J{n5](15(»)s'iil{2W2). 

■'• Aar Tb ; fort 2003, nots <H, M.2 

n Reif Pe»drtll, J'-c<aI.Lur.d Use Re-julcson atti ike Chain of Emotion, 661. At*- PtAHJ FSiS .Ass'H i2S, l-*0 (2t»0). 

75 ^FKijAtiisr nt-j Fimliiudh^n>;1l^«nHR A ll»w.w b? rma !>>.:> list Rhow-vt in tj* Naikw's 
50 LARtifsTM'£T*$»T.rfAa Aftms Ji i2005) (in>fiog that zoning hsz teg been usKl to s^asrt pecplc A' rzes and by 
cIhsj); . >«?v tty, \5ilage of Atiingttm diei gats v. Mebv. Hous. Dev. Cetp , 429 U.S.' 2S2:il9T?) (uffeddieg teija^ vnE- 
n*ftce that ijanred cnnsa.iieiion rsf malii-AmsSy hetisttig, ct&eiiv'cJy lamag A.fncan Aiacnrso fasnlhes fnaa atovirig &» ! 
neigiifiDrtiqod;^ B-irhanau v, V/ar!ey. 245 li S: 6(1 (I9t7) (idrikifig 4 uv.d ontrisrca (tor tetnetl. »aJ« of iat to pecsac of 
eplpf if thajanty of rasiif raxes on let’s btocirw'sre actsga&lby 'wlsiws). 

l1 * !P#iSAt4.ffl 6c., tupre acts 73, a: A t2-!4; PeRcLill , supra note ?2. 




ft^ide'ntfai!;$%rfig<itbr! Housing .Dtscffrainatfori m ifre United Stetes- 


20. In crdier context*. paitkulxrly ir. Sou-rhcm «s^ m .hb* 11 towns expand char boidets, they fre- 
•Cjisetit!/. exclude loa^-sxandjsigciiinniuiiues of color at die towns’ fringes:? 5 Sucb. tsKitisiCfA cieatts 
ntinoritjr enclaves with irasnor ojtjo access to basic public scrnces ruch is water, sewer, or police 

ptcKecridfi riiit<a'it''^Dgd!cibK^^ e residents/ 1 ^ Jn rrjoje egregious c*es, wn «-kcii to$vr» ffiferie«r- 

' regulatory power over tbess eftda.Vte, fb&iencs frequently tie not town citizens and cannot vote J ft 
municipal dBctioRX. 79 In a similar effort to occlude immigrants, many municipalities bavcrccendy 
.eiijtmi zoning mdirninces that prohibit members of extended families from living together. 79 

21 The bait HowsngAct ha* long prohibited roning rules' char have die oiwet of A is criminating an the 
basis of race Wihout i tegiii;na*c aondisaT/niiiavoq - (unification. 59 Hswe. osurt challenges rtses* 
doMOtiary sowing practice* are nwtneted became individuals have standing rfl challenge ifer practice 
.obUj'-tf' there is a roUnuvdal probabiliq* they could live in die municipality tf not for the challenged 
practice. 4 ‘ 

22. bicJuxtonary zoning has been an important tori! fer creasing mors affordable housing epportuni: es 
ir. many jurisdictions-* 7 The epps^m: of Mcluskinacy axiing, industonaiy vm ung cr &tmuoc$ go 
"beyond voior.caty incentives and requin [l risar a &mall pe.- ten cage of units (r/picaby l C peioem) in 
every market rate housing development be kept affordable eo xnoderaitviocorrae fcwiviSies.’ (i 

23. Some ria« govrmmeeis fcavr successfully required romucipalities to provide more fab housing op- 
portunities due they scherwUe would. For esx/npie, Id New jersey, each municipality must provide 


* CSsarisr S. A&cb, Race ax a Factor it Mumctpa’ &ndatnkaiding, 77 AknAI* A $*’« Am, <3£o*jiwkif.s 564. £§4-3.9" 
(1957) (first sue afteim M hwaseip*l twdwSH»admg‘*» <kseii|)dp*wni ofAineac Asiencan cwnonurotics iedt ouiwtidaf 
bonia* ofiiiSiill Southin' towns), 39<uuci T. Lichtcr al., Mvuicipal Vtt&rbmutiRrig? $vreS«Wfofl end KacktlRxciMm: 
in Saviii&n 6WlTtivwn l Ru»a 1 . SfiC. 72 (fetenia{ 2007) (funliitg white oontmaailks ere least ifcsly id annex Africatn 
AftiericMb caniroiimb&s, reganHe.** of Aia). 

Ww fas, Ofctol&wiS SVheer at &i*si Stoss Potlp CttSerlMta, N-Y. Ttttss, Feb 17,2*30*, aiA^dwcribiBg 
ZaitcsMiSfei. Ohio's dciiiiil of water » an African AmeecaH comarjaky far more shaft ilfty yea», wed' ewsgh cotnrmajihr 
sxieted law thao one mile from public wale* lines sad dly provided wauee to smvoundmji Bdjjbburliuods), Lee'Kwreiey,; 
I’oor Wt'i£^vAiTw7t latf; Rebind. J..A, TfWyt. Sept l?^29Ui, at 3? (<ks*~n;Hny exchuton of tear IxtltW neigbhrniootis 
fi-jr.'i «H*5 city "1 Mnikstu. Cylelirissa). 

!, S<ss iJ.K.C Cm. fur Ovit RiaftTs, IMVT5IK.E Fences. MuinctPAt. l3KPEMo-jwreiia or SjOTnewt Moore County 
{^l^/isi^hlWca/fcdp;<j^wvw.imnne.«^dotffiTVOTts/dvilri^V(briirfj^in\iisibiaf(^CBsrcpottpdf{doetaac!3iiEgllt.«aiy 
tii threa Afticaa Amtttuc comnikroiries onnside dw iimiebBt within rctamriteriid jurisdjcBM of slvco tlttss in Moore 
County, NQftsi CiTolifia) ‘ Shaita DewM»/A Ceiw^Abde Rick ty GsfJ. S»Mi SSKtSave* 4ft Lyi BehOtd, KY. Times, >jh£ 
7, 2005, at Al.; 7 ...... .; .‘.7 ' " 

w e.g, r*>icfe MiVofT, Cvipeptr Officiate IhrgeKng /Vegat /mmrgr^iffb, Wa-5k. l“psi‘, gejit. 2i,2ft>(i- 
* 42 US C % Jhfctrngtdu K-vn-h, MAACP v 7>e*-« of H«ft«;ogtah, %M '--2d «2d (2if {J, ), aff'J, 

-tS8 U.S, IS (1S'S8 j (jrcr Ciasnm), Scdiko! Advisor/ Bd, V, Riiwo, 56*1 F2J 125 (3d Cii. 197% IJaitdd StsfcS V, City of 
6 UftkJadr.,SQ 8 K 2 d 1 09 {S 0 i Cit 1 97 «J. 

l! dkc!.d*h:>s^?i «'cM£te l 42y u,S. it25-2; Si®™ v, a. Ky. *VttUn:IU^!«0:g (E'EVi'RO). ‘*2 | 5U^. 2« (19 T d);\Vart3 v. 
suar,d22t.i.s, i«:o:iN7?i 

’^ ifocWiaftHnys. CxjnfrjeaCe./iwh/w'j.j^&trny; /«wmrbnwiliii Mf&ackvsttiv, N0CAH7SR&AWtEfiou& T-Ot'v 
RF.V, ,3 : mi 3Q02 , s! .r. 7 !:.-:k ,.\s ipiiiusiniia'y denTehiyovni. roi i v is B«,U>n, MHisaelie setts); tlwlstt'W. Baruhell & 

CAtK^fjhc.C G #1 icy, f/sc&siyt:^ 2cnib $ • Aim OAe f Comt, AffcnroAJMifi Ifeis. r?oiV R 8 1 *.., Oct, ZfiOft, at . 374 (dis- 

-«e»teg.hucoees1hl.ine]muMKuy zonstgprogtaiaj x narueesiBs Itwdides, kielcfEag Mtuttgoeuity Caunsy. Mary'todj. 
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diare of the pfcse-iitstncl prospective (^enxi need" for low* Ji'.cbir.c housing.®^ Mevcfthe 
iesjSj segregation persists,. pattiy because New jesey’s wealthy iotnEbs am allowed to evade the low- 
tsneoffti;- housing: iwjukemeorf by paying poor?? urban ama* to feuildetr rehaMirarc iHsjsho isiai> 
through regional ct/iitfibiirinin agreements ® 

The Link Between School Segregation and Residential Segregation 

htwjjing pafteriis oferi lead to segregarrd schools, iiitegralicmii) schools Cars, Jn 
turn, lead te greater residential tntegritori. As a result rnregraitd jchooisajn an irnporram tool for 
mitigating f.&ftkkhttil Uriforninarcir, s recent decision .of the United Stares Supreme 

struck down two modest voluntary school integration plan/' limits thc-ftbelitj* of local 
School htwrir tn race into afoMiiit'in' assigning individtiai students in an. arriirnpr tti iiiffigiafe 
public school*.. 

25. School dcsegrcgatlyjt pxoguom liavt- had a positive Impact on residential integration,^ During the 
19705* cities that had undergone metropolitan school ifwefrejj-tKJii eipmenocd "markedly grouse 
rales" of housing dcsegrt^atipri than did odrtr cities.* 3 Between 15 l /’0 arid 1990, tesideo iiai integra- 
tion occuired at twice the national average in communities with metropolitan school desegregation 
programs# A recent study- of fifteen meropolif.Tri regiaciA shows tbfflr ctmtpndlaisive. school 
desegregation program? arc strongly conduced -with stable residential inrqfraijoo. 31 Even the United 
Stares Supreme Omt has imred char die location nf school* axty iufiuer.ee ousxsxm. of residential 
dewdopmertf in metropolitan anas aid haw an important Impact t*t the cmnpwticn of luner-cky 
iteij^arlioscls . 55 


** S, fewimgteo County ;NAAGP.V.'Mt, JLfiursl, .13 fl.2rf 713, ?24j>i,J, . 

<5wtc®Jf#W: ftm, tfcwsrws. a» «ttr SfiMt. <SF SUWJMSM I6j 112- 

64, KigioiMi twmibnitori agteenutits are governed by sums*- NJ SlaAnt. ? Sfcl'EMIZ 

**• Gwy Orfieia, Mtttopcrltitot School Qttt&tgcutoB * [tHpacis o* MMKpoH.'en Seda?, is 1m jPurwii ox a Wasm fe . 
F'SRfcfctx Li.VX<ko H-.XlSlNOAMURyxrATSiSesPCS.KV 135 gob* a pcwcH e! bL eds., 2001 ); swbhff'&ida'fmWM^dtg, 3%iv 
ftnp^ci qf Sr^ol&sfv^ajioo ari Ftedaeniinl Housatg Mobile. Alabama i did Cknrhtlte, t North. CuiMi/ut, tw 

SCHOOt RJ«(!fllftiKjiAtWs: MuKTttwSousm Tuftti &aCK v 1M, J&3{Jbh» CharleaBoger & Gary OffiiWcd*., 2005), 
Parents irrvuEv&d in Guy. Set.. v. Seattle Sch. Dist Nr. 1, 55 1. G.S; . 12? S- Ct. 273S" (209<% tn his aiKwar.lua- 
•tfce Bwysr eat** **• die Kwclitkw. be tween school aegregatioi end resudenSsf segregation. JJe eufetatas Ibat there 
terust in iWilinuwg £0 oeoitat.lfee renewntr ot se^regadsin caused in wfagle or Lr. p^trt by these scSou’-rcJateu pblicies" 
where saeh|M>lsci*f “hayeoiren aSeccadcuc oniy %h»ols. put also hdtisr^|wlteni$.m^JBrn^ praCTicea. eowimmi; asi- 
dituK'i. iiRirsifli'.? " .1%*. et :*;.‘LI Wiaycr. i.. ‘3!5fe.!>M^;V . 

w 8e# RiAMft. PTAita:, da. Foaf?*”’t, PoVYSsv.. Bseaxmc Down EaKR®»!| BvtDSMCE Ot-r the or lit# . 

Ki:a>au?A.V S^&at.DESGSREOAJlLW iTM Hoira?rGT'AT7BRMS 3 <i980He)tiagbviiScnas afinenrasea bdusihgiKtegrslioii b 
placaj 'vidi mfftropbitMn. desegreg^on irrogiatBS). 

*l" 2 df;;K 2 fr 2 l. 

*Fr»!<e;niierg, stow. SS; at l?fr,O.C>iifie'4Vde*hep^^Si^^/3^rj5reys£ic«i f s'^pi«rjorr..8 i 5, . . 

** livsn-osiucb h. Pavps-i-v.MsH.ifsn>. S uburb A>H&.*.ix»(,Sts,eu l I.v'moHAT*o>i. A'-eulijiKOtair Ov?ORTus«Ty&f Fitresr; 
■•^jsTWMtotfWi* RRotOhsa 2?'2? (2506.^ av-iiMth' at h np '/uw. . tj: orm. hats.S’eror.rce vprojbety 
Ma-5rity. .SufJwfetjf.isiti ao^&iB./epai'i^OS^OS.pdf: tcc Mso Ptew-CE, nots ^.8. at 5 1-52 (finding stbrool dEse^ega- 
iSoji sy?p6 rr S 5'tiiiiJ£L a:e,gr;5el cofsaiumdes by iacxestiag available ftBasini oppe^tiiftiae; m 3 sssucistiag braeCs wift 
m wgfit=4 a» ghfcoriib 1 vds)-,-. 

? Set?. Swana v, ChaTlnlte-Meciladiaig Bd of &fut etB U,S, ! . 2C-2 5 (!$?»}. 
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-26. Htiwevcr, lews of school segregation ztt -:fv;re In -.if l/iitsd ‘tr.f . parricukliy few. Sow-inccuoe 
A&sauj. Amo jeans It: 2QQ2-2CG3, ail white public «h«i student (K-i2) attended 

bigli-pcwcny sthools (defined as ^obls vi^ie 4G%« more cf die iSiidcHtsweic fttigihle’.iotr &6£ er 
induced ^ttsce itmthes — a proxy For poverty). 9 '' In contrast, 71% of stf African Araciican public 
school stUtfitiies aHn 75% orafi students attended hijjh-ppverty .schoob: diking 

•tSd fittne pet^odL^KSesitfSiitiiSe,; 1.4 million African Amcncamtudsnrs (l of every 6) and neatly t 
i’.isllwn Latino Alildm ts (jof every Httruc! schools where 95% to i.00% gFthi* static*-? ts a.se: people 

of color.* 1 

27, Wcaliiagfiil jictiooi bitegration, where all diddren in a.jttd«ool dwtrrer anrmi jneegmed schools no 
nurrerv'frete tKej'li'A!', eUmuttres m incentive wt whites to move to white er.davesJ* Fully inte- 
grated sebonk opm all areai of a co crmuruiy to parents, svl.n can live anywhere in the district and 
lusow that their ckkren will not be mcitdiy iokred in. nay school they attend * 7 

2S. Hoajgi living the mpotianae of schools in many »nl estate derisions, strivi-Ttketnema for lot net it: 
districts with segregated schools list the names of schools, if they aie predominantly white, r ttun iw<t 
u? ten rimes more frequently than do advert oeronaw u< homes in districts with integrated 
sch rob ^ ?o dismets with truly integrated schools, home idvertuonencs mention schools much 1m 
nfrea and focus lew cad ora thing* like the distance to offices, notes, and recrcatiovaJ facilities. 151 3y 
including white school names so idveniifmetTs, real estate agents subtly reinforce tire notion dm 
die ability to Mtar.d segregated schools U ar, irrporrant — atid dfcsirablt — fearciw offitOpOT/ 111 ® The 
sepamre admrmsttsnon of school and housing desegregation and enforcement deckers severely 
irnta the ability of nahuna!, sate, ind local off exits so .address this conjoined prcblnr. 


AO«Wf^t#..CtmRi^ts'.?sofe,WpvS»7Rr^ir<<MAi7tas: Povtur y akc t'L'tu.«jicw.M !*- 
S^UMUV 13. IW 1 1 2(115). 

** M Wa ajssi mire that &&»£ fs^ures module sniO ions of pt jvwtc wliopj stadcnlj, who arc d^pt'ipor.xn.iteiy -*hi(c. TfiC 
tttcuef flw#nS data from the \,i$. .Department of Bikkikora 0^15,122.772 jjnviiia $&out stwj'coti a®HonW:S(e,. 

7S!.2% bn. aot-Hispaaii lehiits, e ven ihsugfc bura-Hfejisuic: wlites uimpiisc only $9% d ch ikitcr, in site \ Jailed SUiles. 
%TJ.S- D&'t Of F-fttiC., Ct3 ARACrWUStrCS 0??RIU<ra SCHOOLS Ol TOE LINKED SlXTES. RESU1J& : 
I’*:V« &ScHtHJi,ffM}v£itTTS ST’,li3V j3 :hl.7, (?< tbll3 (3<)C^0M4>?taMck Databank, K.'.crAL.v^j tlrrifir Cw/pOK'Twa.f 
orTHS Ctarti r£*?uUTKJK 5 (StfOO) 

™ -bkrrEtE . & Ue, tiifira ae Se . 93 . at I3rl3 . 

M ?.amfceab^,4>i^jj:iote8^ al ISH; PfeftcS,^ ^SKoraiinieSH. »t 45; sr«'eBiT0*WiSt,ipp r 5 Wits 17, at T6S /{‘tftiEtsjSlsjijd 

cona-sbuties tfr vjriiie sapraSkra. , . , Tfestasa itst'free attsyjiagye hi s, saotesy ® St ij. ryyt fiiitcuroBflrrJly ys«Eti«trd.tg 
iag cveiy casldorevet^' peraifi aJots^ is !» apt for those naighbortricdsacd .vdic^i disc offer &e bssi uiipattitnio'iis one. 
caa afThjd. .yafomtaareiy tiressplases rend Jo he tbessoa bssiwfeasoiis ; -lMtl4«d,d>e wSitataad -af plae<ss. f 'J 

‘''Ftarvkefefcssf, 86’, at ;S5; ?ev.rcc , mtpni cote 88, at 4,40-41. 

^ t3; Officl.l UstiT.pf>llTm $r.H&£ itejegregfition, pot* 86. at dSiPtascs ,^ sttpra wm Bt,ei 9, B. . 

B (3 ; Os Q rid . WcS tjK'ltitP : Silrsoi twu mpf* ae^e S£,M135; Raiwrs, s wpion i»?« SS, at 12, 14: 

t5 *- supra sots 8 .8, : at 3 8. 
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**«.•**« Residenliai Segregation and ifo^iEi-a Dist?tei>n^^n. iT^ thfift^Ksd Slated , .'-***-% 


IH. The United States Government Has Not 
Responded Adequately to Private Acts 
of Discrimination 


Ths United . Stare.?, gdrem merit 1 * response id tacesil dkerimtmrian by private actors har.bccte'jevcrcJy‘ 
inadi^uaK; StutiicSi. indudic^ those peformari by And or* bebs.fi oTHUDi shenv that African Amer- 
icaruc Ami IdtiiK* ft^enrfy encounter dtserimiaaiiait when Karehing fia housing at all stages; 

receive inferior service. they ate rold fewer fipmes are aysiiabtai 
fewer hornet than whites atef* 51 HUD’s Ht>»«ing Dsictifflnnariofi Study 2000 
iiie United States’ P.sport ,w is the rriosr recent comprev 
hei^dw scurfy or'hooEing dacriiranaaon >n the United Kraxs. f; indicates that bat«flgd.isrtumna- 
(ditiainr a j«nuui'probletij fotpiopfc ofcofor, with some dUg-d disccUoirtaiotj* przvcrtoK 
actually on the upswing. Despite some. evidence of declines for Afriesji AtpcjU*>«s, tkeievorof un- 
dqUid tieatnvert .remain high. 

Steering 

30, Swcnng by real csrwe dgenis kaeomnfon discriminator practice, impairing both whites «id pep- 
pfe tif after si ail income levels ,0< The Urased fiotes Supreme Court has defined steering as a “prafr- 
cisc by -which teal estate t-rokew and awnw preserve and encourage patterns of racial segregation in 
available bousing by steering mer»h«s of racial and ethnic groups ro buildings occupied primarily 
by rr embers of such racial and ethnic group* *ttd away from buildings And rs rhi^cvris iryfeafb- 


191 Asa geumvtty Jo:iN Y(!«-a>- Closo Dcoas. Ovpoftijmtks I. oar 19-4S !1?95>; 

l4I 'ffDS 2E5CO .«»■ owndbesed ie tfirttepiiascJ.mtasariAg flSMffliiraKitJci ajaraM Afitcarr Aovoicans and twfo*a,A«iK*«vi 
Puc-Ccisiuidcfika-id H<WiVcAsner»iiiS '&k,Ma*ce*v AUStWi’-RKre tt *£., USJW< tsm . iJSspJfj^A'WiW in Mmo- 

"pOtSTAN :HOK5WO MaBcKS: N*«Otv*i. Resi/lix tins! r"-.Sfc! i HDS 2000 <xD9Z). (African Ajncritar.s and laiioas); 
wjAriitBEy AUsmiTc mirsv sr al-., fD^ Tkst., Ifese&MKiAnexv w Mm-nortcm** JIouwwj tdWMCKfx;-’ Nav-igNac Re* 
SticiS IROiV ta*s? J1 ftps 2000 (2002) (Asians and Pacific tsianden); Ma8i«' ?,KV AtiSYtN TtiRNSH FT AX.,' 'U.9BAS-SSsf.-, : 
DIKRJMJrWHCN iW JdSXRyr«e.r^ NATiOHAi, ^EC^trUitfliOK fHASE' III KT3S f S0CK.H : ^30e.S). iCiSfuti-T a*. 

AitreeicAiiSi, 

la ' Fcrio£f. Rrm'ofi of life United iSfotet of Aineriea As A* U-N. Cf*>ni!&# vr. 'h? Rwhaiit/n ■>/ fi&s.'itl plKibsiliitUiint 
C&utsiHO'g ik* Jii&wisJ’al C&nvekti&ceii Uie JS/ftnOwifu* ofAU rcras of XxtUtf £Hirnmindti<mi 5 S5. dstjvrr’Kiiriflir 
y.KlStMflinitte* on fee Eliaaisssion <tf Racial Discriuitmisn (Apt 2307), c: it^;/.^vwwt.ur!*i,whr'hviiMiP.- 

jffeC'!-,Rri26il7LhtmUS«ertia^fi*er«i(£c Rtjitui) 

s &. HhJtc«uivffoi.R. Aw-twnrn, Mousmo^mf£«] 1 cm ftACKOAawiu Love tfa-w© I "NB« Yoax <200$>i- 

NAr't.P.UR,Hoys.Au:yL>«;o, Housipc SstREOA-toN BAOKOMA^m Rtvarr: WtSi<.nKST£!uH£W ¥oitnf2006},. uwiUtbie 
m. hUp;//ww*.Rai»oi;siJ fs.ii'ho'csrag.ot^, Gearge Galster & Brio GodSey. 3y Wftdi mrfD eeMs: Sacwf a taring Oy Heal H?-* 
Iatk4ffew-i*i 1/utUS V> 1. AM.PiA». Ass7»2Sli260i2QOifrj. P-h examplt, to 200?, tt«MswopnliMjiNffl«»0S»£. 
Fakl&BtsitigCoii'nwi, -ftir . Wed a bnetuf disennupstiw tatrsun agmixts tceai <mer of sjsimatio ouilob^s vOter A&asm 
Americanteiiwr vreseccm'sistsnliy toJdtiftt'iwrt: •Jrcrcno jpattnenls sviHaHe aild v4iiti; testers V!;rc£ufcnw:d th^Uiteis; 
Wom.a«j.liiMi3 'limit?-.' fjtJMW’r MilJfaukfv ftsaooa iJjgwfc GwJitir»;,%s» , c>»r. ) fsp9tf,i5yj.' , a eo* S 7, at f 57. 




- ReSkterrir-a! Se^feg^tkifr a Wi' Housing; Dteatfn'piation in thuOrt 


tterl primarily, by iWroHery of other rexs t?r group.*/* 65 Even though iteenng violates the.feifr 
Housing Act, !lj6 it continues robe a major form of unfair, unequal tresanent char timing of real 
tXij^S ,hic ,t,iof eliminated. 1 ® 7 A* s result of sqsfnftgj [■•eOple of color ni'.yin* home?. Hff- directed to dk- 
jirOp&firanaiely AfeicSaj Artiericsai amt'dr Latino neighborhoods, and whit; lie tnebuyei* are 
rlireaed; to diiprogQrdijhaKly whirt orighhorhoods, thus reinforcing segregation. : *® 

.3!. Scenririg reiJitaijrs -AtcubbG&iJy pintKttaK practice — evidenced fo 12% 10 15% ot tessy'^-'—thfer. has 
increased since I 9*P>, 110 HD52000 conciudcil that, avcisiil, “{wjliite homebuyws werejigriificamly 
nunc ihari compsrabSi: blade to lie tercunnnauied and sliown homes in more pifdoftiinautly 
while heigHbofo on dt/' iU Bvcn the ntcracrions of red estate agents with people of color and whites 
tend, to be very difiurw.t. As sejnre scholar liairr explained, "agents typically Accq.it rfic initial m-vjucj .1 
as an accurare porctsyai of a whites preferences but adjust the initial request made by 2 . blade to con= 
•foWto ihor pm«t«cqwion.r fet the care chouses with visible problem^ a genre iriSa* so .accept the 
tr.tdaJ reqtieit as a-sign chat whites want oreh a heure. but have no trouble makins this inference few 
bkeksif-* 1 ^ 

32. Some dimples of steering by teat rsuitc agates reported in HDS 3000 include the followisg state- 
ments, which .ikocicmn ornate the agents' awareness rhar their actions arc illegal: 

■ "J/lxa! has a- quciuoaablc ethnic mix tharyou might not like. I could probably icaemy license 
for Myingth.!s!’ > 

* "[Tire aneaj « different from here; id oniiocu’tuMl- , ■ /JVu not allowed to steer you. bur there 
are some areas tharyoit Wouldn't want to live in.’’ 

■ ’There arc a ibt of Latinos living there. . . . Pm not supposed to be telling you ihat, but you 
hive a daughter and 1 like you.’’ 

m "It’s agaifwt the law for me to he saying $ 0 , hut l cnuld *tces you toward some noghboiftoods 
and away irom iontG ethers.*' 


m Havens Realty Corp. v. Cotcwrea, 455 U.S. 3e3, 3fiSaJ (J J32|. 

’* ifce HWCi '8-3.SWW (profeteitiog prentices that '‘otherwise tiwKs umwilsfeSe” hnioing on basis of tree); see <tfr> 
■fhydti Ratify ikrp.. 0*> IT S< at 370, M I. II S, ar t 1 5 t\32, JtoWKr Q. Scwmrrt, Houstve pfflCJW^XtJcw 

£»W A'riD IJ7TGA7ION fi3 :5 (2.GGS). 

'^fee TuitNES StkL, HT^ 2f10tl PSASS f iiiwa iittte J.02,i! 4-10; Galsiet A Godfrey, stijrunbVn 104, si 20. 

5i-6S , 

,4 f "Testing" is s process fe which two spplicana, generally one -white rmd one a person cftolt#, with similar q-j«2i!lc.v 
tides apply fat the saroc icadcnt* its aider t« dctatmiut whdlitr either appite»'ni receives tlirienxtial Beattnest M0S6* : 
ram-Surn. foi« Cktelya V. Peoples, Ajjsfosit S&ifctstY for fair Hmisog-tni Opportunity Us Ait FHSO Piski Office 

Stsdf stud Office Cf Biifotiietneat ^rvi PcoSttors Stef? (Apr, ID. J503J. wnfak’g a; http;,'i www.j: ud .ge o’a&ies-'fitBO^fi- 
BrtoyVt casing, juir 

li5 l'SaiLH®. al,W3N0 Pha® L rv^vK noi. lt)2. at 64& 

'I'Jtt'afWl'V'' ' 

’“ Jail Ondrich e< al-.A'ov YoiiSe.eti, No# }ta JJm 'v ffhy &c Red Ritote /igoras Withhold jfrraiLtbii 
Ciui&Her:?, 35 R*.v.Of Eojn. Sc. Shi. S54, 372 (2003); «c also So 2hwo et si. TThy Dw Red Bride Brokers Cantuwt 
K^encejivm the 5. Ur». EcC?< !54(7.0fifv), 
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■SesfdKitffli Seg 'elation and- rieusing OiscrMawfiorr fri ).ht’ Uojkd;5tat*?S" 


■ . •*■£ would not mid yoiifo this «wa. -Km nor loippttttd so say this but I’m probably old enough to 
be your fethet” 'When aster asked why, the sgau sad ten tadray r .' , B:eause i& primarily . a*.» 
ethnic neignbothoed and l wouldn't rend yon there:,"' 55 

.3-3. HDS iUO& ’mdiciscd that i n. homc salirs irB/Jcri^ whites ebesistentiy received favored tKatjrtent over 
du£-^it4t : ^E'.awr Lsdne* ^pp€XK«unae9e^t3iGreiBi -oT-dbe .dsn&-* ^ j^MV-riSctaf 
.espIinatiOiir iur these jsitWrn? 'ofdiJ^t!.^si:tfeaisirt<r(U. were explored and wjeesiid. 1 15 In addition, 
H0S 2000 fount! ebar di^itrttrttdan against Latinos seeking reraafe had increased s5k6-1$S$,M$ 

Discriminatory and Predatory Lending ifl the Mortgage Industry 

:34, Afetsn AxTserkafiS arid Latinos have the lowest homeawnerskip rates in the Urs Red StK«“'4ess 
than 50%, as comparad W 76% Fc< whites.' 17 Home eqritfy k Ac largest pool of weakh for riiost 

American families, so disparities in homeowneniwp are a major component ul pCS&tefitftd&lnv 
«jujdity. ,,s 'T‘hesd dfc<Wp4ntJ<S hte 4a«Xfr huge awwure to die significant problem of mortgage 
limding' discriminMion, with private lender* denying oku (gages to potential AiricariAmeHcpr. .uad. 
Latino homebuyers at disproportionate raas. 1 ^ Some studies indicate that large difference* ai 
mortgage rejection rater bused on taw o«ut because "rijoui officers were Ear mom likely to overlook 
flaws in the credit scores of white applicants or to arrange creative financing for iltam than they were 
in. ihc case; of black applicants. * lK1 

35. KSotrc pointedly * HUD sludy that used testers posing ayfitat-iinie home buyers in Chicigo and Lei 
Angeles indicated riias African American and Ladnohofncbuycrs Iiccd ‘V rignifiam si^ of rct-crvifijE 
]e.s$ fa vorable 'wtitnenr Aa« comparable whiles 1 ' when visiting mainstns/a inemgjgt lending inidtu- 
rtom to make presapplicatkm inquiries.' 11 Among the most serious forms of cfcownoarion dis- 
wrricd by the sfodv- Were diffete iiT.iftl cstimwor of home price and rotal loan amount based evirate..'** 


5ss Oalstervfe GodC'jy, siipraaoi? !04‘, »t ZftZ- Sijuifctt }irnw of di?Ktiminali<ra i>wur io ihe rarvta! aiaArt. See Peoft 
Joto Cfcoi ci ul.. Do Kipftat .4ge *r,T ObiriTrr.r-ak Ag'-iHft Minority CaUd^crs? HviJ.-Mt fm * i ikr 2Mi‘ Housing Dit* 
csim fnn tfemfhuav, 14 1 FTotlSaW SCOH. 1 (ZOBS). 

TnjHivts &r*k, HT)f5 2000?’?ikss JiSupratate 162, aft 4-7, ♦•12: 

'“WaitHtoS-m 
ui Id athi-iv. 

JDcIvin Davis, Ham 'lodov, Gone J&mfrraW: Tfe Imps*: ef$bi>print: P'ntc’usiwts on Afrir&Jt-AtrHi'te&t tfnd Koiitus 
Co’i^Mims, Favanv & fUWj. May-Jfeiw 2 CKW. at j, \z 

uS Dc*|irf« 3t)mr- !WrTOA'iPS of iitcrwr.itf ikiy-sorics (A recent years, large dyrjMrlciiS in svsaitlj raaaain beftWsn wMCta »tt«] . 
African Ai nerieark5, : Boe s*™sa!ty thc»4«.S Ssafibo, Tas llmotK CosfOF Bekq AtEGATi AMW.lCWi: KoW WfertS*. J 
PGBTieryArm I>j£g«At«y(29(J. : lj. 

Sms'> Xcss & r»?>: Yc-'oca, The Coioa « CKfwrr S-8 {2PP3J; *«, efaVtoa&tyikvMthi* tfunia’tli’ghtt CouH-., 
iwa£hodvw Rapen^jupm aoa 67, n ^ 39 (goring ft»t Milwaukee ?ts« ihe mottgsge loan dewahsia of 

Sti6 SfJ isrsssl TeetrppoMaE we«s in Wie Ur>&is^ Statve, JitW'Jfispmic wWfc. 1 u- Kfilw-nAr s C®\«r.ry aej5«1e5:a&l a 
ten 'imrai rate iTj ZOiJ/i, ^biEennr!-Htsp3ni<;i:l*e53 expwi«TK:tts a 53.154 l»sn dcaiai tatej. 

*» 'litaL‘«4 hi <Jwv«i'& 'Trtowws-M . .‘5iA«ao i tiUts; WewrNffifttra Vh*iw I39it995). 

,s ? MA1MEaY'Av»nK TCRMCR ETAt.» ALL OnvaTfUNOg DtKHti 6PUMJ AK«Ma»T)aiRISQ s-rtny .E^ MaRT' 

rwas'. JiBMriiKo &iwrow»»s . 

s «fiat'3t. 
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Segre ss(ioT> sn-i Ha using Bfccftalisaiibr in: fta Breted States - 

f 

\ : 


56 , Fy trlipi'crwrCj. djspan tier in the hunicowncts .rtsutrirmc ava^ah.’c to people of refer corf tibute co 
trajrt dcdiflaiifjins « coverage amrmg Iramdbuyers of color ipd Htttif Opporniriiries few saiegrationi 
KeighboHisods composed pedc-miiuwly of people <£. dofcr ate often excluded ircito die best iwn'ie-. 
dV^erA iftntnjrtCCi beverage.* ^Ai a redcrel appellant court explainer. 1 , procuring instiKtnce is crMf-Sxl 
to the home pud iXMftg proas* "No insurance WO Joan,- tio loan, no house; lack of insurance dans 
m^<C5 hoMn§ .unsvaiJjtble.” 124 Examples of insurance disalminsii or. include providing Ira tlcnri vc. 
service toeusDnmcr* of color, offemg policies vrifh different lerio* to members of different radal 
groups, raputing impccrioor only in non-white teighbsriviCilsi and requiring credit diccks only 
froin prople of ccJik. 8 ^ 

37 , Wben people of ^dobr obdlc ioruis.. tbey are vpav? likely dura whites o> reccivs higher cost losns and 
Suhprime Sosos . 126 In 3006 , 53 . 7 % oi African Artier toms. 46 . 6 % of Latina?, and only 17 7 % of 
whites received high priced Joans. ^ In are* where the popublTo™ is it'd more duo 2 D% white, 
46 . 6 .^ of lwrtrjwm received high-priced loans, compared x> only 2s. 7 % of hw rower* in conuimtiro- 
tks where whites made up at least <> 0 % of the }>t^?yktiarj. ,2a -After commiling for various bnjvrtwcf 
chitvif:*«-ist:ies, stsch as income and loan amount, these rsci.il gaps are tedtuxd but Wl! JauwicaJly 
stgnincon t, 1W with people of color tending u> receive the most expensive subprime loina.^^'fkeae 
f&pajides anr actually. wor?e at higher income levels . 151 


I 14 ?- See SJsawra L. Smith & C.kfoy CkHnJ, Dt-ww-*"#; Duxrimmalion byiStmeawneis /imwonra Compt&iis Tfiwagft 
hi ISSMtAMC* Resurbw 9W l? (Gregory 11 Squires ed v JW). 

,J * MAACP v. Are. Family Mot Ins. Ca,$r7& F.tt 387. 397 f?dt Cir »«?>. 

’^.SvcGrBgaiyD. Stjuirw, fbeetol PmjilfHg, beswmet jy«.* Aritruiire* Reilirting void the Lh^vniJsyelnpmfiiy o/Met-' 
.te w. :-:.a ,i ur-e. Aw. 351, 39S (20(0}. 

! “ SvbprhwolowliBfi » Ibe practice of making loan* to tarrowro who Co not quality fee aurisc; iotettsi tsOs hmiarai of 
| tlieir credit StaSury, such iuans we trade on l«s ftvoraMs tana tliaa are standard for pitas loans, Allen Fwhbeiir & 

1: H*n»tA Bonce. Svbprlxui Mttrhei Grimth nr*t fWcfcvy Lvndiitg, in Hovsjwq Pot.icnr as »HB N»W iikuSHMJiac COK- 

rtafSCX PAOCtH&t«s 27J;(U.S-I3ep‘tijf Hou*. & Urban Dev tO. x 2B0i).-ifMtiadk M Mpi<nawvln)dwe«wg^'biiei-' 
l<r!ni i :Mi:/taii.'13PisbbcJn.pdf. 

'^SfjbcrtB. A»=ry el a!,,Tfts itm flMDA Zhtr a* FED, RES. Bto_ (fos*=ca:Kiy 2QCr7) (nntpvwrrip! si t. 39, C& thl.-Ii), 
ovoifoi)^ ,n tapV'www fc^e^teser.'4 gev^fei1}ulkbii U ^OO7.^^W^a0ttaa3t.rid!‘ 

*r 39,77 tbl.H. 

1 * A'-'c-V a AL. Jtiyea tote I. I a! >9; see she Wttl WM C A»MS. JR. S CB3US.TOWSR E. HERBERT, AET ASSO&t , 

•EW'IWMO AN«- A^;w>.h.s,t.-vc •frw>:.-.-Ai -> lUxir., ,'■>■, :>:m'u,vx Anv.ia. 5JS vt, il3-!S 

(2C05), ijviiv7a^^b!^://tavw.5ifclassocktes.£Cta i i't)>Of?*. , fciai _aJn^MitaTtac_Krfi_n prif [cnwgrmjlEipie sEtifeisiieiWSBg 
lusher inicwlfirsix of Mifaprirac ien&g ta minorily neigMioriiOcij;;, «w after conttijl&b# for nds'hbwliosd erodrt styrss); 
Wloa Bajiy & tmi Pe&wtdoR, #km > Sekmd theP-oce. Gup’/, HY. Thtf&f , hiov. i. 2007 fiqiortwg fhal, m 2006, Afriiiar,' 
An«ak»!*; v-we Imis-s re rete cv:.-'.y, ^od Htsp«ik» fwiee *s likely, (e eeccivehiqixocthwnstiian whnas, tear fdiir ,.J 
jnaiin j tor liwu umaur.! and IwvrrAviK-incartiB}, 

?*■ Onsnil, people M" co!« are avsr 30*>l tnorn iitdy to resseiv« a higber-retc subptiHie lofta than sre imEljOly-sitaa'jsd 
whitobemnwai. Draw* fiKtaNsriaN BnctAWET al.,- C m- w*. Resti^s»l« Lfwu.sci, UKAViitljiismw. 7:i« EtBeeroir 
I Hac« 4js 6 ETarJ!(iTY ox r* fiHCj; ci? S’jsprwe Marrames I, S-t, 1 9 (2WW), uv.n'fcrb.V at b!tp-l/a^w.resptas:T5te;ttid- 

s u? .ot'^pdls/ trd’. l~ Vafs ir^Lcr di a.g-0 5f*S.pdf {exsmhiing orar* dais - 1 77,Oi>2 a»hjTrtr,:v ksu;s}i rte uho Aytync’fft’ PEN- 
ra>WK»c-t7!E*:*ss uv tiL^ kES'.wirw lAsre.ivj* iJcw.is. A.«„ C^.ctTR2»t A^c?«ft«ri;-i,rir.L?; v .i5 , Kt; Woo l?i*4 sya«<p-feAM> 
TWSJV783, 16 (2flW0«*w»*»W* «?lil^7ysrww.biwsuig«(tRienLia8Aibiic«dio»/46S:9JtBtA6^ , 

' 31; .Ass'n o? Cwrr. Op.cs, ?c-b Rcbtsm Md’iv (ACXSya), Fo*.?<tj^st.!S? expososn- aSivey te RA-driAf® I mcoms Dj&- 

fA*3TtcS SK Hews ?»? caTctAO® LeacMn s>‘ 1 72 Aw£Rtr'i*K Om i eitataWe .lrh,^:/.'KC'ra.ij?j^jsi t ta!RTIMDA 

'^007/>MDArcparl2tK) 7 ,pdf ; nee ajs^> Fisfcfcetfi note .1 26*. nl 275, Casain BtaofOfsr, CtB, fo* to. 

QlAtSttlSj' RrSK. OR »AC87 .ftUttAw DiSPARrrtES Pi THE SWBPRIME HSFMaHCS MARfc'fcT 3,S (May 2t my, anaitfrBk a* 
fcitpl^^^.kwjwir^gqplca.ta^'kfi.'tepijfttrepof J.ti5ifilea'c<c_072?_rislc.}v'ir'ff:i’idia i s shat r&ftijt rUsE«ri;iw wifton sritatae 
fftSiBOics itwiv-ciiDcrcase With 'HmrtatajjwamcQ, 
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Segregation sra! Housing Dis rriimnatiQiv in the United Stales 


3fj. :P«damjy icndcrs uc psnscuiarf)' active in conimunMe&'oPcaIor, 1 ^-iinn tnKsBioBaUy feck wcbot^- 
roWeri 'fivjtiO cin.Raf HteeftWTffnis nfthrir roasis, leading to > default aiui FotStlo3ttTf_ J?3 Predatory 
lenders sw« bai:tnwts who could qualify for scaiidaHi Jtaaris towards stthjniKie loans yrifhlsss 
by.-^pjjljrfeg; pricing criteria and diserciinnary drargcs meoOsfcsScadjr- 
across facia! isne.r. u * Since JtOCS. nsure than lst£ ofa.il boiro whs; k*o«i siil>pi:mc bans could have 
^aidied; &it fe^<OK-Wf>Pg!g(S'i)R'ir#tt practices prutst even- though 

.the targeting of Migfclwrbbcdsof dolor with Soars tauurifs}; unfac term* consrifjtes :* yLoJiriofi of 
ibe Pai»: Hour ag Act? 3 ? 

35, Beyond die substantia? Impact oh individual Ikh\oww, ! 5:; ’ predatory wbprirnc, fending, irtsairs in 
signtficani casif m tiommUniries efflofar Subprimft lows are mole likely ibeii prime loans to fciid.-tij 
&»daH»i *«d subprime foiedbsures have been disproporctonaedy concentrated in low-income 
tr.d prcdominar.dy African .American neighborhoods. 135 Foreclosures drptess property varies 1 ® 

:tnd can rfcufe in vacarx •«. ‘which attract ct arte. , ' >a drive op insurance rates. and farther depress the 
vaiac of Other homes in rise ocijthbori) ©od, reducing local tax isvenur for funding essentia, services 
such as roads and schools. 1 ^ 1 

-W. These lending issues arc putbabrly pertinent given the recent explosion in subjuune lending in the 
United Starts Be-wecn 1 954 and 2D»)5. the annual doDar volume d'robprane lending grrw fresn 
135 bilBon to mow: than 1600 Siflion, representing an increase ftcim 5% to 20% of honie-loatt 
originationi, 1 ** Subprvme loans account for an csrii ratal 1 3% of ail mortgages t unenrly curs pend- 
ing, sepreserring apptovitnafcly -il.28 fritliOn.** 3 


,)cr ACORN, t^pat note 131, »t 22-23; SfctiDfCftO, supra note 131, at 7? 

pjahhern St Kiatre, supra rr<rce 125, ajLSfySTfe&ll 
*** BocTkk treat., -iyire note 1 10,. at 2IM?. 

Pty^ifcBr.aoks i. Rath Simon, Skttiprtost Oafcwfe Traps JSwui (toy CVwflr-IHwi*/', V/maST- j„ Dec. $,i5®QJ (citing «> . 
seat analysis showing feat SS s /i at subjrfiiac ieeos issued in 2005 went rotcaewiMS wnh credit scores Itigh eacu^fc w qual- 
ify fat cnirveuncMvat tons wife Jar better arms; this awe u> £- 1 44 by the end »f tev 'tat? Bocfan CT al, .,-.rt>pn 

note 139,. at 7 (crUeg t T <.uswi-, Rwsscinit Ssuvicrs tn ixstatsssn CahtwM'itt (200 1); FnEnruE IhUcjAu* 

■msATta UMDKtwaTrHO {JS5W)) <<li*eu«ttig citifiatrs by FfeUert! Nariuftsl Mortgaga A«oc&rion u4 federal Home 
Ma^igeCuronftiiffij. These odinntos are eonfknietJ'by fee jeafeog ludioeal sccatuluy mengage nrarka iartkutiwis, 
firs Ket; ZR'MSKMAiJ Rf AL,, N J. lW3T- FCR SOC JUSTICE, PsHSaTORY tSNWVO !K NlvW JE8SST. THE RjSKfttB^TtOlO#- 
IWtJMlfi HoMEtiftKBRil J (*00SJ 1 .svvifa*/e(rtlw^Vwwwoj!2j,nt?iVeperL5’jwwSatoryJendiafcpdC 
*&■$& 42 VS.C S. § 360**Cb?; /«• «iro Uerjjsves v. Capital C*Qr Mort®age Curp- S40 ¥. Supp Id 7, 20 (D.D.C, il>l)0J; 
HotKKaWc kJEesyXifs Itw! Estetc Syj , 1*» F. Stpp. 24 ?&5,.^87 (N.D iU. SQCOj 

iW Predsitvy- inr-ts^iift!widjj«g,'i»,u? fenilfeibi fee UiiitaJ States abccit 59. 1 Wfli*ittarh>-Bai- Wei £i. &K£1TkS, ButtSTf 
Cra. PC* ktsrc»;'iffi!Kl.Kffl>lMC 1 . \m 5EST VaLUF, TH WE SU8?RIWeMAR«£T; S'/JB pPf&.».TC>EV LEHOSia R&fOftMS 2. 
(2MS), iwidia£U- cr hRp'V'Vft'WJMporisibtelKidmg.c-^pdft/HOiO-Siat^EffKis-C'lQs.pUti 

Btaee.sj^i'M «B«e X2k sr 277; BRAOVota^ «p>Ri vote - - 
ffeeeteftK. • to 'te eadtwtod && deelwie in aentby (wopa^ vsdats. Sse AIMas SAYKES,CrR,vP09,.4ri. 
Pmsiss, lAxorf Boom > < ' Brat Hei'wc FaMu ?sJPs«t»Mts vr^T..tE Risv n< su»m:s« hiosjeAdfi Fc«®a(t8!j|i«'6<»»fh ' 
^.ti(<iii!!l»«iit^;r'A>.^^.»p-v«icaiBj«OgieS».W^sSups- , 2!W7/l).lipii?&iirclos»»c_paperp4. , ‘, 

#? : A risasril study ifamiil tfeaS a 3 5 A inerstse iu thc feicdosfiwe :H4 C6?r«p0sds tc, an ujenrase of 9&g):il»T}-;0od vioffiK 
eri.tia&e^ oeac^ 'm,.-' £& Jay B-adn nari; Penscfosiirv fimtagS’ Spriicdt Out, Tjb&s WHUU^XtcdaO,' Sept, ti; 2C07j-«&tll£ : 
Dai; laaisi^futfe St «3e&f?' Snjitb., TJts fopac'GfSitgie-fmHyMirtgiigg FcmJpJ*™* <m /te^arAeaci £.W;«e, J^ecs: 
Stuctes SSI, 851-6^ s.2006;. 
u * ytCttlHH' S^prat^t^’ ISIiatSli:. . 

' ftobert K Acery «t ,ii , fltghsr-Prirrtf fism* Lending tint! i7«?2W5 ’HMDA.DuSm. ?4 Fed, PSi. Buix. 123, 1 25 (2006}. : 

faMi* tefettf*. Titt&tttit SeM (?6t Crai^ht hi Subpilmg 5wy», Wax St- J., Feh, 22, 2<®?. 
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KesiiieMaj Segregation ami Hfetusiti g OiscTninatkm in the United States 


43, 'I5i«:ftSiiB:fe . of loieali^iees in theUiSted Stares ivjsdsd t^ivaa^dufliig tb* y&is. In 
:20®6. theft; were foreetasufet iiationwiiic, an increase of 42% .fe»rti.2(HJ5- lw -Tr'fcw;&3ETi 

pjf^ictad thsa the number Sc 20&7 may icadi 2 millkm, or. roughly 1 in every 62 

^irttetk^ra hoaaeitolcb, a rate not seen since the Great Depresai on. 1 #; la jidy 2007 alone, 17^ > 5'?9: 
feredosute iiouta v/tico sen\ to property smiqrs, • A high peK<y«agc of recent forcdasurcs are ih ; 
tfcc sufcprimc nudat, 147 .usd'eomatuttkies of color have been Sift parHiulsihy 
•Aftfcan AxoeiScsiss »i<i 3% of Jj«ia os currently at ask of losing coir homer, the currer-tfoTcdosurc 
:vh^;"could raean the largest Joss ufwealth for Afi ican Atnedcan and l-armo families to the momil 
'hfetdry.-'^ 

42. Miseh of du- rt cesiivc growth in suhprime lending oyer die part tot years an be uaced to the fed- 
enil governsneitr’s deregulation tit the murfgsge icduaety. 15 ® Many institutions malting subpritee 
iea.?s, ineluding mortgage companies and subsidiaries of national hints, ix: largely jnregulircd by 
federal 4utbori!iw» ,i! At present, the feksJ scwironeiK has not established uniSbrin rundard* Fct 
regulating mortgage rending oir.hutions.‘ w Moreover, the federal governments failure to rrgtilarc 
rhe secondary mortgage rrathec *K« at the heart f >f todayis mortgage meltdown." i5s Tradieonaliy 
the interests of buutnver* ar.d renders i'«.te been aligned: if borrowers ate unable to repay their 
debts, lenders generally do nor make any money Kosvews. the growth of the ircc-nda.*/ mougage 
lasrket lira enabled mortgage iesidcn to Uaudlc thcii Icons with other mortgages into ttsumies, 
v-bicb are :ber. sold on a accondarv nurKt thoctly after the loan* »rt initially elude. This sccurJtb^- 
tion of .moKgoge isnday hfudc-cowplcil the inirmr* of borrower j and 3c«i«J. .-educing die ifleen* 
die for lenders to ensure that borrowers arc capable of repaying their toarts.' 5 * 


Andrew: K(vstgjtlud, Ca« itej Matigage Crisis &#aJhn a Fiww^JftY Fades, Stjtf. 2, 2007. 

■*' 1 Puirl^fi Kuo. .Ffaco'i .©nfoi Urge* Bvxh to fraii Out tf-& Nomeymitn, &t/DOMB£RQ NSW*, Ac^. 25, 3O0'», ,?vai. , 4i&/r 
ialb3l):i’/'wyra'obmnte^.wwkapps/neWs7pfJ^0fcnie$?&s!4=S!r.VR> : .xsd?0c^iSn«fcriic>rne. 

* c, far sxAmple, scbririms.rer.r.gagr.s leccunied for more disc fcalfofdie of rf>e rfjy^hfy 3IG,6QG lomcjosw.? proceedings 
snitiateci in the ftntfb qtiSitet of 2006. Sat Ben S . Busankc, Speech ar tbe Fedeial Jte«m Bank of Qiksgc's 4 Jid Aiv 
iHiii|Co«Fe»enoi ou Bank Steucfaie a eh Competition, OnMjjo, Ulinois (May 17, 2C0J), available at btipJ/mVv'.&deal- ■ 
iramc.^v/oewsib<i^t»*!(jpeah/jie^i«flteS(lCiT(8J Fa.tifar. The Center for Rni^nsihjeiUfidingcstftMitcs 6812.2. 
fsitnlies have tc«! tv wilt .i*Sp thoir ho®.?* ie « i asnl! of rfbas<;ve jubpjuoe kisns, ransdtitliug cwr in cmy five jsihjisirat 
leans ma4te ill 2005 &uA 2006 Sea Legt.ttaifve Projiwak an ^qfitr.isng Mnrigat'e Practices, fica^r.g lifter? tffe ££ /*?- : 
mtitiial S&%s- l.lomn., 1 10th Ccitip, iJliOTi (si2*«ntcul uf Midssri Calliuu'B. Preriflcar, Rtspinsibk lA-twing), 

Mscfeael GalbciinJ Nev fMitcSosei;# on siitgainie a^jiistabfc rate kiaitf In the seaond quarter »f 2067 War e *0%. Jibber 
Sinai .b 5ieprtr.ic.us year.. Jit- 
* A^>it--&W^skt,:h^»rw;#o!e. 139, ofyir. 
flavin, fufpd note. .1 ,t7. 

,;a Rofcat Kurtest, % f kr?l$ fehind il-v. Svb-Prime Btzater, Aw. PSMiiKfiCr. Auy;. 20, 26B3 

...'; v. : ' ' ...... 

' 51 WAfcAss'tiof Mosu-SACHi Ssotew., WAtrgvs!’, Jftiowwt &iw.t .MoKTiiAse X.OTJ.Ba£ RB.«r;r now 

SrieteK5sMiu*f ace* (21IC17), & 6t^:i , ’vwni®b.o^. ! IraagcsfeaBii«<iov!ra. , rji;tAf!aii s/Ward Fi'ettL^asritt^au 

ra^V%5<j20f^ : l?lS%2<KWa««ts'!42Ctv.“A50%20W a chc^ 
fitWanrail CifMitiisjil CsiJitSac, tvp r a tats 147, «t 6. 
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• flesfitesdaS Stefretjaftch &r-c Housing Wstrinftwlrnfi in t^e 'JBifefi States 


■43, The federal government Hss road* 3 mi-dot dferc sq errand access t,a mustgags id inane kig through 
rhe Federal Ffouimg Adrninut/atiion^ butthe**. dfims we rdatiYely minor, .Murcaveit h-cyond 
holding con'gKjKQnal. hearing?, the federal gcwcmratiu ha* taken no n^cHoris 
lending oi io emnlut die targeting of eomrnunsiiiS of color by picdaiojy lenders. Despite the cur- 
tent SiteUiC&l Cciiia, die .varices is nor stlf-=coneaing., as 'Tutuie abuses are inevitable"' without- gov- 
ernment reforms.' 56 

Ineffective and Stow Enforcement Fails to Address 
Discrimination Com prehensiveiy 

44. Raacriion HUD's Mwu da(*v k ss esiiinaral thei thr United Safes 

housing vjolftdotw annual^ and thar spprmamacely 2 million invaivc race doaimuiarion. 157 Batin 

2006, HUD piveeswd fewet than 1 1 ,000 total tuinplaiim, #iK'cr«passujg those bawd An family 
Status, disability, religion, color, race, sec, and uatiots.al origin Thus,. Intf.tfiaportef 

half of 1 % of i-tjr estimated fair housing viotatfaitt that ocxur in the Unicoi Stares result in formal 
cqmplauits processed by HUD. OF the fair housing o«opi*nt5 deceived esttUyear, approximately 
40% allege m« d iset i tn tna don. 4 55 

45, Aspidy hy the Ofew-trutsenc AceoftittiRg Office {“GAO' } evaluated how HUD and state and local 
enforcement .tgcticics ihar investigate fair housing complaints created callc's w«l..pfi®rttfcijLl com-. 
pUahti and found-much evidence of pooi performance. 1 *" 1 For --sample, appraximsrcly thirty per- 
cent of complainants 'noted dev Jr was eitfnn jam«whxt or very difficult to math a live person the 
fust: rim r they ccniuctcd a fair housing agsrKy.’' ,S! Jr* addition, more than onc-ohird said they "had 
difficulty con tatting sutff after dieinitul confect."* 5 * Sfeftat half of the agencies retjuired. com- 
plstnUrirt tn fill nur an :r,tai« form prior K» tfoiUrion of any investigation, a procsss that “coasd 'cate 
a wcekoi more— during. wiikh the caller could far a bousing oppominity.’*' 65 One ttsr caller who 


Steven ft. VAsisKicBi, Auth Offers KeUejjbr Some H ok<i loons-KY-Tma, Ai\g. 31, 200?. Proposal changes to 
ft# ftetefef insurance prognm wiJI offer retfaf (a apprfrsinwtely 80,000 ttiOte homcewtets, 4 very seiatf auffi- 

be; i^idcH^lhsctorau wave of foiostosuifls. AdfStiOcaily. aithnusbreorat Jegislalien nppr<>v«l by a OvaimitteE ft: 
ihatJniM Bausc ef Representatives "xiit pssv-kte fonts relief fev wdwisa is* burtons ?»r>pa*rt nn vicbwis ofiftps- 

cissure. Such legislation wit! obviously net io smytiisg to help fcmaeowem “'flu «t Ityiiig; to ayfeld ftceelomir#, l&J: 
•Stee flflWrf &atkf Vlx XeHff no Mertgggs 'Defr, Rjurrfcn<i. Stj* 2 S> 330? . 

. . ... 

*> M/S'h. Fata. JfoiiS. AttT«rCE, THSCWsssibF BoKSiHG SBO«BMnt»t 200? FAraJlc<usi?«Tfc».TK; IfhSCWr^jaSw^iot 
FjBflteasmg Titntfe RepSrt v4t:direp*rKdiifl^tagS fsE»n liDS SC 1 !) 1 .! sW4j^- 
KewsAetc^^U s,!?t^"£ of ileus- ft Urban {fproiag Discrtminalion Carsp&inta at isn All-ftne fApi. 3, 

f !, 0. , '.S. t 2AO.FAffiHoi.'3riu. 0t‘^r'.^'rre3Ti.vj} > p^o\'i; HUO's 0-vEn5TcaT -cvx. M /kaukviivt n»TKtF.Kw»a:MF*T 
Paur.iss, -.<?AO!l3 s ?'4liiv at 73 ifel 7 (itv04) jlmcinaftar GAO 2004]. 

** See GaO, Fai», IkustMx H(JD Nekc« Bn ran. AsnatAxes tow Ijctatus Arm bnremuMtScnc 

PsocEraBAteCdctftgrOjnxv Thc«o'uus, pOOSJ flwreteeftes GAO 20O5{. 

'*M . . 
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RjsjJentlai Segsega'Fon and fcousLig pisctlftiSnatide in ths United States • 


.■saiesitd lisat lifit sltuaynji wu urgetn was aeverthdes* talfi that "filing a complaint wai a ‘slow 
■pipEfigjf' and thit hci CQftsplaioi would not be m.Eed GnibrSome timR 1 ' regardless of how the intake - 

thw “f^he rirac it lakes to motive the forth, 

caridaay tie enfercenistiit process,: pneen t billy resulting tins <mSy in the Joss era bousid g c^Jpottu . 
lii^butaiw jn catnpiaitt&nu becoming {ruse raced with the peons? and deciding not in pursue rhek 
compSairtr.''^ 

46, Large numbers of complaints that ate received by HUD are dosed without an investigation to deter- 
Haine wiischcr dikitminsiiuc has ocemtod, 'Itu: GAO could find no explanation as to why, outaFi 
jampfe of 2,000 complaint* that appeared &r intake m involve a. pOKtirisi fair hoUsing vibtttiort, ojty 
306«tt3iTic fifed url'pcrjectaT corapkinix^ Of the total number of complaints filed with HUD, 
more than 14% efinvestiganchs are closed ■'adminisrratrveijt’' and thus without re4oluticm. iSr 

47, In recent year?, HUD ha* found discrimination in rrtnarJvbly feweavs. In neatly half cf all case* 
that arc investigwed, lit agency decides there is no rcaaocable cause to believe (hat dstriav.nanon 
h« acquired. 15 * HUD found reasonable au« to proceed in only 34 cases in fiscal yefc 2626, down 
hTitn 3S rases tn fiscal ye«n 200 1 . Only .3. .» percent of all cases filed between 1 98H artci 2003 re- 
sulted in a roL*c liable caitse determination being iwir.l >7r ‘ There a/e, then, only a mituu.uic num- 
ber of cares whett HUD has invetrigAied and found that discrimination occurred.*’ 1 Suite and local 
;^eiu.Xi l«vr- a stnwwba: betuer track record than HUD and Live found dUcnnJnatlon, or veasoo- 
able cause, in seven percent of rfidr esses. 172 

48, Another measure cf effectiveness in enforcing the law is whether agencies mvcstigaic cases promptly 
Altivnsfili Cotigrcf* inimjeted HUD to ir.vcsripao: cases within 100 days unless it is infhaible to do 
m*’’* is 2001., only X7%af cask were invotigaicd on rime by HU 07 7,1 HUD's R/^rrt6 Con- 
gress rrjr 2006 tepartixi thsfs 1 ,172 comptaanu took more than 100 days feu M UD to investigate and 
that 3*940 complamti being handled by sum aid local agencies took more di»i'100 days 1 ?5 HUD 
jjos tsken, on average,- over 470 day* to dcuc cases. 1 * 5 


'«*A2 at 21-32, 

.'•AM-ikSS.. ■■ 

rer 0A.O2',)&<S, la&m not* ’.54, at7ftfei.il>. 

■ at 33; 1 '..... '.....,.1 / ..." ...... 

,4? MAT’tFAK Wpus. Auiwcs, Tic Cars* of Bouses.; SvoF.vc.«noN..n«.-rs ads t'S?, at 32 

m Michael H. Sciiili, Mp!emen&ig the F/xterai Pits' Housing Act: ?5ie Aiglc&mgtHi cfOmf>k!’>ts,.iu FRACSB Kjciins 
«>m OilM. .sspur ants J«,a; 141 . t« 4 . f 6 (blT. 3 .. 

1,1 Sfee GAO 2R54, act? 1 59, at 34 f 'A determination of rwsoEjiblc csoss aceounced forth* small ost il liireaf oa- 

Bortiss,: iiround 5 p’sn&iil i;f sll cumplsied inve^iiKULmns 

• y,S,G 5 351 

ZOCU.-sirpri ROte f£9, at 37-33. This proponitw rase » roughly 5*1% s* tn< c?ses in -dOftS after a major b'Jl i*ny 
ut-My 'uius'ive, hi ei 33.-, 

.0iS, : ijSi v "'5\0? flPlJS A OK8‘»'a.T3EV,. t* SwtJi Cf VA».JiDUSIHO: fY2C84 APWA:.R»Oe7 OK f AIR Hqv^r*333,-33 

.. , 

:^lcto Geeriafi, 27;e ^BcftwBie« ufFat: fimting f'wf’ramx and Pokr.Y Opiicqs, ir, Fka?-«.s? Ratsits. wihis IStis?, 
..HtpnsiKrtalS,*US%;aeWf 
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; RmHttfttel Segregati on and Housing Diiscdrninatr on in ft e-Urfted- Sates 


'0 HUD has failed reddent? aKmt ihcii rights and oppoitiuiki^. : 

For rcidK^r under ffee feir. Housing v^ct. Baaed on dan from HUD^mraiisionwi studies* 'public, 
knowledge of fefe housing la«v did nor itnpfove between 2050 and 200' despire sornt efforts by 
|tt^D:4jb' importantly, mare than bOfft of peafsle who (houghs 

lhar they were the vietuns of hwremg discnjriin«iion dkl nothing about' J-lirA’ever, litose wick 

mare knowledge of federal fair housing lav were over wtJ- and-»3T« t haJf rimes more likely than those 
with hide SWAreneflSTQ do something about perceived discrimination. 175 

.^Ov\1^0^^^to^ft#^'£©-.'txJuciii^5M»'!E&.-ieriaEr.fof the genial public about Gut housing isstiei, 
arid marcriaiS prepated by its grantees arc not distributed narwrialSy tit made avrilsHcby^UD m 
be ittpifcated by othet gne-ups, Gantrary to the Fair Housing Aa 1 /® 0 HUD failed to fund a national 
.!& or 20116 and foiled to provide fondjngto under- 

write pttMtJiu succctoiid media campaigns.; ! 1 

51. Key partnsK in foir housirig enforcement accvtries are private foil housing groups, which are not 
^rW^jw«<B«t9g^lwi«'h*ir may be funded fcjjr HUD to conduct enforcement and education .Retiyiries : 
fh toisghour the country, -Srich groups louttndy process x -least tvro-rkiirls of the n armor raif hbust- 
iirigcompJairtts.i^ bucHUDifwt Housing Jnitkrives Program JTHIP”) is v/t>efu3!y underfunded. 
Altiiolugh pending calls . foi appropriating $52 million pcrjvar for FHIP, lM Congres- 
sional appropnaciufli for the FHFP picgram.h&ve dropped ftoca a high in 1995 of 525 million to 

$ 1 8.1 rnilUnn in 2007. l ** HUDh &cal year 2007 budget lacked fodiag to create new groups, eriiV 
tforae a national media campaign to increase public awareness. of fair housing rights and sespaty-ibili- 
rid, or Sustain enisvirg groups, ever, well-rjiuirnsd, previously funded groups, 185 

52. HUD's Office of Fair Housing w»i (vpid Oppoituruty f FHEO"). Hie deportment that Is icsponri- 
ble for processing foir housing coCfphirtts. has been particularly susarpribSe to shifting gods and 
fluctuating funding following partisan changer in Congress and the White Housc. l4t: Tf'e level or 
rtsoutces a’Jocarcd to FHEO, adjusted fos mihoen, has stead dy declined from an all-time high of 


’?*: MAOTW D. ASRS’AfTCi., t JR3AHIN5T., DO Wb XWWMQitNOW? TRM» H PUBL4C KWWUirifflS SumJ&T .VSO Use 
fill Fair IfoiMfo Law i 1 {2006); Me aba Martin D. Abravcncl, ffgntdefires in ike Fm Housing Aulhitivs of the Ameri-. 
«»» FuMfs, 366i'2V03, ft Fkawu Rwsntvriwf Otter, a^aircte 11,-asy*, 95-97. 

1 ;1 Airsvtnd. J’jpr-a -.ex IT?, -it S? * to,. -i :■. '■<>.■■:& D APR*vAuei. * M-v.*- K - i Uf»ivrmw. l«ss . Hem 

MuiSf Fyfoft AiWOMStESs'Of THS HcWS F»ja HousiNO Law? 25 iJ'OOJ): o«W Wuwsn, fivp.mp.r.iu 

IT?, at iS-li lA,rl}ier."i*Jbiiosi two of evwy five people in this iiWadnu bdiovedUierc Was jio p&ititto fsaipOiJdkifi;, that 
i> wouiij aot ii&ve solved the problem . or to sonto iarUBcea. mac it have iradc die problrm. worse." ABH.\v?,Wfct. & 

OJmflw;nAM*sujC/3, at Z?pa&n>%l AeMmiSLtSupra *6»d7?;^dr3?v 

,7S Aaw*Sii& Q»vwr.NGnAW. xtipr* nc-rx i ?s, il IHhii.- ' 

,vs 5ee 4j US-C. f 3®I6a(dyfrequ»rio*iftiri to '"citiiblhfc a oatiooai cdundao and ouire^di pEC>;n;j! J 'tn»! ^riohKfcs "pu'lj“ 
lfc service ittntoocireniena, tet. 1 ! aariw and video” itari “Jetovision. rzt&a and psir i a.lvei 

'P See; frg.; -UiS.' Cwp’r of Rous * Urban Dev, fttir Woastog Ad Camporga, hwpi/'Vwwvlii'id.govfeRicestfaea' 
dftc*in5aii3a -c iitt. 

»«: : r5A'& 2004, w/?n»iwte 15?. at 75 (W..I0. . .. . .. 

Tlausmgf'airoewAcibf 2W>, S, I7>5, lii'ii .fong.; (29t>7). 
m U5.' ^Dcv’t w rlws. * tihjjA»,D6v.,.TIi^ 3 im> qf h\Nt Hiwsu *?, sapra now 17S» at 2. 

'ri :• See. ■ Nyar-t "-T ai*:. . .'WouS. AUJAjk^, FHlT Pao - Sriryf i«3, te^:r7wwwnMiona!&imobrfng..or^jtoioi««s.? . 
pubKd^ilicy/wlade^FHA^QpQJtcy^siOagefiiJa.pdf. 

‘•fSfij Mas S . Sidney, Nati&Kttt Fat? Housing Policy end lir fiPcriie^fll Effects ox Loan! .4 rhsfoatnv,’ « FP aCU-k. Rjpih'S . 
wmnMCracs.jii^ta s&xilS/stiOS. 224-25. 
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349/5B fiuHiiSi in 5994. :.>rtd although Qir.grcss has ha teased FHEO apprc:ipri?uortS woe 2000, 
tEihse intrease; hs.vc n n t feeprpaEX wadi infiarion^Thc number of fiithBinc safF penraons has also 
dedi'iHtl, &>»> a high of 750 in 1994*®? TO 598 in 2006J* V Undematiing ind underfund! r.g in 
FHEO arc significant prottfems, beciase fair fumstrig; enforcwnefti is a staiT-bjiwI aerivi!)' iriyofykig 
iowstigaunfts, ir.rervicwi. dara teSkktion, and ana)j£ws, iw A? FH£Cls staff Jeyds bare fluctuated an*l 
m4!-t{iiaisjfi«l«Ea.ff^v£.re3:«r retired, fewer con tpkiru- have been pweeaed, delays in tcsbJvingea^cs 
and fewer reasonable taiucditermiiwnoas have been made, while new sea!? has lacked 
cheskilh nccsisaiy » conduct thnttxigb investigations, and seuktignt anio uws have ilcslkicd i 3 5:? l 

53; 'Hie fX3J has (he authority t». initiate cfiforftmsoK actions based oufasmyn mvi-aigaHoiw. Despite 
tfie lpng iiwtory o? houjiing vUsceiminaiiott in the United .States, the DO] did not implemerr a Fair 
BwiiM^'lfeaUig'PhJgtiUSi jartil 1992^ add It StSI brings relatively tew rases based on. the icsuks of 
resting.' m Alrkiugh she DO] filed a rota!: of 15 eases during 1999 and 2000 bared on the results of 
its testing pnsgram. the DO) has fifed only 15 such rases from 2001 through 2<Kf$. ls *The United 
.Vtaie/ ftrifadk Repot! sracet i!«« the Ch<il Stitts Division of life DO] "increastd tlie tifarnljerof' 
fait hdtaing tests oonductcd bjr 3h percent compared Kf^yeai30l>J,?^.iiB#4o(tsjt« state 
the total number affair licwtiog t«*o Mwwluaed. where those sesw occurred, the current and pro- 
posed fcvds of binding, tfiersutabcr of housing complaints alfeging racial disciimiusdpn the DO] tc- 
edved. ot what forms anti level of diicritninaiion have been found in rhrwe rases tcveacgatnrf. 

54. The DO] brought only 3l hduting and civil enforcement case* in fiscs! ye?r 20D5 5 !5 “ of which a 
TOCte eight involved riacxns of rare discrimination; down from 53 caso in fiscal year.2QUl 15? and a 
peak of 194 in 1 994. m These numbers ate deafer inwrifidenr in light of HUD* estimate shat sjfaef 2 
mihion fur housing vkilatfcms invciivhig race occur annually. 35W 


<?.&, Cowm'v on C-mi. Rx*frs, r^orwe. Vcoaui Cm Brurm EtovatcfiMBBt; 2005. #i 39 {Sept 2004), aMoito&te as 
hUprA^w’jdW.Urniiiytoeii/Bha'awtshaJJruao^^otarnenfs^'crlJii^tijlOCiJilfsftpiif, 

Jte^'CoiW&tCN DlSAEtt.?TY. kscoNsrsorTf*; f>.ia ilausfvc 207u)» {2001 >. j mtiibte «r ;m?py>av. w.rtcrl gov/i^w*. 
:ooii\'ptjijiitar.Cii-/200 i /pdfffai rtxiiis in g. pdf. 

,1J Si.3.Itef' r of Ucxw:. ft. UftflATi Dbv, The SurEor Faip. Ho-.-xro, igjwa note i?5yiti5. : 

^'htAt’OCourtCitoN &SAfia41 % supra rote 188, a*20$. Espertaeslixsie ib»t aTnirlmuirnf 7S0 fatt-titrasaff arPfffiri 
twettecessny to deal wife ftaeeireatlevdnCentrfiiaialsreixfaMhyJHUD. See 

.itiied und &}ivA/!ies Through Fair ffouang £n/ji'vew«Jt /faring Br/orr ihv H. Switoflir*;. on Oversight arid invastoga- 
: Sor^. 'mdSul/CtmvrL eH'ffaiuingaEttiGammMity (ipoarMiuty, lOTfii Ceng'. S3, 23 (20ft2) iarJewentafSirrs fraH,>laf 1 
.'Cwucii bn rafarbility). jtv*&B&k si kttp'2,VnauiKkKS.'hDW^gav >'cninin«aiwc,Wiohh^2^.0004i(jAlRS83J}f.lttm:' 

'-* 1 'KW^Ciewa. vri OiSASiurv; n^-a o*st 158. « 210; set also SciUI. n^w-a note 170, fet 141-40 (tlisriisshig-sepoiKCtJa- 
ctading BUD estbn»»Htni '*33 'plagued by deby and rrfmivdw kra> rates of iMMAttileniKuae findin^sTi. 

!M l).S„ Dep'l of Justice, if ’to. & Civil Kidbrcament Scrtien, Testing Program, ht^^VWww.usdoj gw'cA'heiinng, /Tksb- 

‘ri Miofeaa! 3*Eii£i,.fti,S.Ve vs. favour £r>fctriimmtvj Gmi Higiisj 2%e (fat /r/I/o using onf fiwlajm«w,45' TJdAl,;- 
ar.', 140!, 1-125 (J 998). 

,5 * Cn U Rights Dmiinn Ow-sigh!, He/ems ihe S. JudirimyCcaxui., 1 t(HJl Cwig. (2®7)1slHlian«tf d , ''A^deHw- 

ilasca, President and CEO, Leadft'Siiip Ccnferenae im Civil Righto), avtmnfcfar ai h :;p : '/j u di ci ary sen o !e- .i^w/lesl i- 
nlost'.e &B 71^2 S3 7&\v-ii_ , d»0546. : 

PiH&SC.Repcrt, rupTpws VOS.allj ft-. 

w. ; ; : . 

‘ " 9r • i •-;• • Vi ,.-<>T ; •'. ;■■'■■ ;■ . :•'• 7 ,;-V- ’. r--V i . iVj-ii :,c-r ' 

Inihai sm u iu!, 2.;, ? ! r : •'■ ■:: t.z ^cictijoI Ac, .vent into e. r.‘. Or of av ; Ui: csS-es 

hronplit bj* DOJ •ncreitse-d fmsj ajipmsimtely l.S to 2Q in tlw years prior » {be i ^8 at netuirirsprs. to a jt-eA nf I'M efes' 

- ! * , i > JAT , t EsiM..H0vS.' AU4AHtri,TBG Cw¥5 or HesusJNc feotEa'ciKM. supra ante 157, «2ti. 
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IV. Recommendations to Facilitate the United States 
Government’s Compliance with CERD 

Recommendations for the Department of Housing 
and Urban Development 

'|5$i..'H'U£V'tr requi.Ktl to administer its public botoiug programs in v-ays vwr atfums-tivcl y further && 
hoivtiog ancl oscoaragc grcatci residential integration. NSfe recommend that HUD: 

* Entourage and support <h« development of public and assisted housing outside of a teas cur- 
ro mly ocoipied predotjunaady by people of oolcc. To ensure that new govCtsuaent assisted 
housing h not concentrated in segregated arau. HUD should adopt giirddmc; cn encourage ap- 
plfcadtats f6r iswloplrtg kw iflocstte laousing in integrated areas, and reject plans ror the rede- 
velopment of public and aidstcd housing in integrated ar«j dm would ieduc« tiw total 
number efexisung, affordable housing units in incegmred areas. 1 *® Other viable: public and as- 
sisted hou*i ng should also be preserved, in light of die severe housing shortages fitting kw' iti- 
•coma fitraRies id idw United Sottas. 391 

id Bight to return, At die ratnc ynie, HUD shuu'd nippori the tight of »1> renattrs whowirh to 
tswitll to the. sit? of a redevriopod public housing comw.iosty. 

56. As the only icderallv^ administered program '.hit provides directly for housing mobility, Settlor* 8 
has the potentid to encourage racial integration, HUD should support voluntary choices by famiKa 
to .-neve front high-poverty areas to lower-pavctcy aiccs, it duukltbo facilitate moveroro: tc .note 
integrated communities. We rtcorr.mc.id chat HUD: 

a Mrcngthen the portability r.f voucher*. HUD should eliroirutc fir.ac.aiU pc.naliin .ovpossc on 
public housing authoircia when ftmifes roost from ooe juuahction ft* another HUD should 
•aim :rf)3i-jion uites adopted hi 20<H and 2004 that limit Section X rtrovcg taco krwr-per/ery. 
higher- rent areas. w finally, HUD should direct public Injuring authorities in Its? Kgrtgr.ed 
jmisdicripris ca absorb into their cwil voucher programs any voucher tee.ipiei'its iecking to mart 
: «TO such jiirisdtctjnm tnw, neighboring area* with lugbet level* of segregation.* 95 
■ Implement and hind a nationwide mobility and counseling program ba^vl on <t>c vic.oudul 
Gaturcauv AiaisUari Housing Ping: air. in Chiragn. .Stteh a jwogianj should pi. wide voluntary 
participants with assistance finding housing, as well as carefully designed wunsrli;-^ programs, 
for erampls, HUD could reinstate front- aid mobility uJuioeUng, abandoned In 200?, which 


!:q Pov®TV&fttCERfiss. , .ACRAcr;3.N€c< - KaE,SrA7«r!»i r rotfi!KHoi!S!NaA{»r;C; , /si HK«rsAt!yo-rxffiStsaHa?ii.v7 
RB^.sroyr.BO.rKWl {2(K!7}; «c Sew Testimoay m'Di. .fill Khad&iti stJWJJ, Th'MtipS'Jii vU,S. I3ej>'t fit Floes. A IJAwi 
Dev:.?-r 0 ' i 95 Civ hfj.3l>9 (Ml(i)rp. Md. Mar 40^ 200^5 f&ereiiiBffer KJis4<Jaii Repent]. 

a ‘ Sue gctmraiivA -Hifior! to Ifa-GrtoMklet) m rkf SliotUifUit/n ofkacwS o» J tecta? Dtil&sto&MttlM ki 

3jfc>m;ksiiigiiS sntlAffbrdnt,!* ffymjitng in the {fitiutd S&rjer* tbimaeci to tie U.N. Cwrunioec or chs Jdlmjmatfeti itCft&rai 
rJsseriwii»5o*i flDOT), tvfcfcfi is cqmm'Sktk witb the principles set out in (he trressnt report . 

Tegef®;, p&e&ihiaxj&r i/JT. A'carfug Pts8cjf,it$rr« mate 56, Bt 99. 

' w Sw-^ JtiagASCK ACTW< Oo^rc5L.. mpro swte 2-W, at 2: Kha^ Jut: S.eR;rt, svpro nfte 200, a5 '34-35,' 
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57. We tNOIMNn) substantially improve us sysiiaa for dealing with coftiplainm of feiMsing 

dkoffefnaiion. In paycaisu, wc reccmtiiend that Cajngr?5< and HUD: 

■' ftfopeatsc r.be '.funding and staffing levels for HUD’s Office of fotr Homing, and Etjeil Qirptiir= 
tnPkity Ftmdtag fo: FHEO liia net j»pt pace with inflation, and staff levels wifomfoc affix 
arc well feicfowthcmoiimura level recommended b? experts. Fundiiig and .staff level* for FHEO 
Must lit incttatcd so that it can investigate and twelve complaints tffficsendy and effectively; 

■ Redesign cduumbn and nuuraeh program* t» iddres* systemic dwteomfogs in all pi ior ed- 
ucation program.* and impkaic-nt national fair housing media carnpdjpis, HOD must re- 
dsiig-n its effort* to make ckiasns aware of their sights and opportunities fot riftisess iWiilet die 
EHA; it HijlD’i iXMftjdiiitt system is to Junction effectively. 

m laaca.se. funding fords ftuir Hawing Inii wriv^ Program to at least $52 million annually. 

Hit housing enforcement groups are currently processing more compbinte and condiscriag 
more investigations than HUD i*, but fojdewjuc funding is available for them to process so 
many complainrs. pmxltng for PHI? should be increased dguifieandy, to at least the $-52 mn- 
KoiX appioprlafion in pending iegulaiion.^ 04 

i* Consider establishing a new, independent agency to conduct fair buosihg, enforcement activi- 
tks, ifitfoding die opeiarion of rfw FH1P program, the development of new national education 
and omreadh materials', and rhe in wstiapt ion oflndividttt! and systemic coropUifllf- Given the 
poor ottforniiniee or HUD «t accepting stud investigating complaints creation 'of a new trt- 
foreemem agency should be pare of foe public policy agtnj* of the United States. 

Recommendations for the Department of Justice 

38. As xhc principal 1 <*kJ authority tasked with enforang federal fair Housing w, for DOJ should do 
trAtt to enetba! iljegpl ffocriminariori by private actors in the Housing market. Wc reccm rr.cn d fo« 

| theDOJ: 

■ W-fcast *sonrtes<kdirarcd to invcrtigzUng and ptoseoiung rtetilng. Die United Stans" IV 
ffodfo Report highlight* its efforts io dtct&ise renting for discriminaTOn, but such; enhanced .{£ 
fern must remit in concerted action. The DOJ must grtady bereave the number of racsj-b«cd 
housing and civil enforcement cases stfike «» ensure thar foe violations discovered through the 
restisg prcgrsm are remedied, 

^Puilu* Tta£t,£i’,. Cowccnwo Fa&£Ubs to Or TOKT'ffurv. T tm K bci fieNfivTtc<s n* Rq>;3hci Moenirf Pouci’foitipg 
Xavier Stoasi Briggs & Margwy Austic Timer, .^ufeierf J/eus»>f« Mobility or.d ike Success of l&#-frsa,me bltncrtiy 
FcmMer ;. Lsesowfor Pijfiiy, Jtyaetiis, and Fusun- R&t&ssxh, l NW J.L * Sod Jfoi,*¥ 2 % .it' (2#6)), w Acb Tsfocis . 
hssmp^iAl.: HstKSxnNO Qk-cttTtiSFiVTK.jUf lr«otftr*si#Ts«ti>5 (Brigs S::Ttadi«y & Aia;} stcis. I .2C07:>. 


^SfotwiftaRairn'ess Ait of 2 T»r, $. t 733 f liOOiClUtig. ( 2007 J, 




sdvBes- funiiies how ihry might use rbe.i vtn.nl-ev.s k> move into few-poveity areas. Second. 
”HUD sHGidd'cdmbhKfoorit-Hjdmobdit)!' crnin.sdxrig with adforional petst -rnove uouriselfog to : 
«sht tefocadi’-g &nfo ! ioi ir. x«rc»ing opporvuinVies in their new neigh borhoods, 3)4 Such eoun-- 
-wifog ifoiiMfo eoncected &a ess<:ntial servicra that havir been successful if. helping Individudfe 
find and re:xxo ( iob,s: leb'p5aecn',enf prngcaii», CcuHtdancR and ehsMch^suppotted haniporiatiou 
iimi'ts.incf pn%tattkri,iwd.;chih&3ijK: asststance.'* 5 
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i 


■ '! ln.vwf igaK : scd ipiosfettte cases ufleudutg dismmioaTiiut. The DQJ should prosecute cases 
ftg&utsir nuMtgsgfe isndm who engage is discriimirtaioi'y piacuces The federal gsternsnent is 
fcettct sHuate^ chan ae private ijpiitvjchiaU to iitigjte daaL'nifiattuy fending cafes, which are 
fyptciliy class actions rSat icq ;:rr . i vi--.: --iBiLfo. a! ana'yiO. cc account for the many van- 
abfes used m making feen deteffniiMticinS- 5 ** 

Recommendations for the United States Congress 

• 5&:&«nwdy. ;«bninaiwaKJ,.tSlc low koine: Housing Tax Credit is nor expressly requi ted to comply 
with federal fiair ifaofeusiitg pofiej’,:»ud it petpet dates resitfenttal segregroon, Thuarwe .reewittfinend'’' 
that Cong-xssr 

m Incorporate esplidt fur housing standards into the UH'TC stature. Congress should encour- 
age prftieci siring that hiubw* wir housing goals and create incentives -hat promote cconontic 
. and racial dimAtqi<. Exaroplei rod title the priori dzabrot of developments in areas With low crime; 
raws trod wdhre-aovtreed, low-poverty schools. ana the esaWidimea: of ?cc«isides for voucher 
reap iimss in deveibpnittir& in high-opportunity iictghi’pfhoKida 3 ' 08 

• Duets the liHcttwf Kivenu; Service and IflJO to uttfeu data re^ardfog the rroe and eco- 
nomic status of applicant and residents in LIHTC develnpttumu. Such mandate should ui- 
ilude the collect lot atid repot ting uf racial and tuononttcdaia about juopxt tesidoa trod 
applicants 109 

<50. The fcdeill gowmnKnt must address the targeting oF communities of color by predatory lenders. 

Til that *>d, wt iea«inmei<d tW the United SateTflopa*: 

* Hnact robust anti-predatory irodiug legislation. Congress should ^dopt .jraeral wforFfiJ tb CUE- 
rail discriminsrioa in the meregage market tad prevent predatory Sending, indudinghut not 
limited to: uniform pricing standards lor si; ttn.it tgage fending insrittfrioris,? J0 Siteroiag suid reg- 
irrackm requirements for mortgage brokers; a prohibition an financial incentives for brokers to 
Sf*K-f bot rowers towards subpiinie bans; the estahlahmcnt nfa duty cf c^ro owed by rtiyitgagy 
at^nawt-ta borrowers; a requinCroen: thar creditor* make r, determination bail’d ran rchfofok 
dacusyientiwiofi that applicants w-ea>» abillr? « repay their foam; the clinifeiation uf pretfor^- 
Rtcrtt penalties for siibpriiKt fouiS; 3 ' * -and a requirement that xohprirae fender*' j«orom«nd 


iSelnsi. r^ri* iiytfcl St?., ai 3 425 An tskvpb of a suw^rsbl uwrtgage cfiscrimuaajen ease brought, fey .ifecfo&ftl. 
gaVcrorrtwjl is tiMtntl Status k. Oeeatur- FtitLwl Savings & Ijoart Assotiantir., Nn A’ Civ. 2 1 98 ibi.O.Ga. Sept. I 7, I9!>3) 
In /.t^.TaJur/'ft&vu/, rite DOJ detissitnertthu;, afthuugh Itw.disiencbnt fcmfchuj operand ?ic$cl927!r> Atlanta, ? city Wsih 
a: largs African Amcsicas f®gnktiow i p7& of ifc enttt£4gft fewss We t* mud® in rosjwiiy wIuVcswsms tracts; after. ««sv 
ductltig a nuiTfcet-3h,»TC aniSysia, .tJOJ deterfeiiiaiii thit these severe mial ieifesusnecs were sCatisiically SigftsTuSsnt and 
cotjid twtbe fexy,IaiaeLi by soc'aecwnJfsic diBtrcntes fectwcce wbtcc and AtHoiri. Ammon nc^jotbiwiis. Jce ftichaTO 
ftitfer, The Oscatia; haicral C^e.- A >o>i.a?J» 5 . *bp#r(, w DrscwiM.-K/.m-ei. .aKS FSfSRAt Pot- 

sq? 447-48 (Jafi* <Ji',«ririj.; S; Rnu Wisrai eds,. i9?6). ‘The «>aploL smlyses (but ware javrived irifetatgicji liSb sedan 
teucKisltare irse isaxi tor r'adsrai E<i«iairc4S to {DSacraite femSiig dKcrisuraiioji caseii *iiecca:foliy 
M Tsgd4f, iVelV Dii-'X’ieiw for V:S. tJmt-ung f'oiicy. supra B«a 5fc' r sC iOd-Ol . 

: Sadn cecotdfcecyiBg ts njudue for IfUD-edmatisteiad projects bur is not v&i ta' 1 ewed as- fhe 1.J1STC fcogsam, See Apt . 
R£?os- SiK'3. s-ip-r nott 5J ; sm -vi-.- 7" .. : AVv A;, riovfur V ’■ A: .-jw ;h.« 5S. ai 1 30. 

‘. lw .B0C(At« £f At t xitpm note 130,«i 24c 

Sett StafitH'snl uf Miiciw«l CaBteun, a^tts note 1 47„at ) tld?-; 


j.an. 
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• SkffegBon arid HasSIftg .CHscrhnfftaiisKi kv tiwi ihsted. Stafei »* 


ihar applimnu a’r.’aS tbchwefees of ron«g^counstiin£ li;i Hcwever. Cohgtcsskiiaal rcm-cili® 
«5to«:td .not preempt nswe stringent state |pvannjcm rta;ti(auc ns? 15 Fufthcamufc, Cpngcev. 
shduM srrcRj^hciJ praptaed legkktiaii by esrsbUsiuog move potest ffc{n^fsmVvip.kn.pnspf 
the duty of care and in; prohibition no steering, a/vj by crean ttg assignee lafthjlhy Rvr mortgager 
sold on the s^condsry madoit, to realign the sncetOB of borrowers and debt tioldere. 2 ** 


Recommendations for State and Local Governments 

♦5J . r.mqjratxd schou w lead to mbse integraeni DcigW»ih'Joa.v. To that end, vte tecamniend ijat state 
:.ar* d Inca! grw cumene? : 

■ Ptortiifi alternative mosns tu promore school integration. . . . strongly shows that 

graduates of desegregated high schools arc more likely to five in integrated <ornc?wnitws than 
foose who do nat, andare more likely to- have tfogyface hiendsbipi saiwr R life "' 1,s The Umtcd 
Scacwf StipreniE Courts recent donisipn regarding school integration restricted, but did nor pm- 
bibi;, school disoicu Fro* using volunourv magrauon plans or other n*nijw{y-cuiorwl, curt 
donsrieus treasures to create radafly diverse schools. Therefore, districts should find creative 
ways co maintain integrated schools, including scraregic sice sclcoion of new schools and the 
rits wing at attendance zuiirt with tmivieeiatitih of neighborhood t!finogiiphi<.S.' ! ^ 

f>2. £*tlu)c;arafy ronmg ■jca.tes and roeinuim patrons of re.idenliaj segregstiou. Therefore, f: recent - 
i Rend due state aivd hx*il government;: 

■ Curb enJusioiiAry Miuing. State gov«n men is should inspire state-wide limits on local land use 
laws chat exclude affordable housing, and encourage local goverrmenu 1.0 prohibit the use o: 
zoning law* to exclude traditional victims of discrimination and people who are no? Ublwd 
Starts ritiaens.-* 3 ^ 

a Adapt iudnaioTiaiy aoning ordinances. Scares should mandate due nuin'cipjiiies adopt toning 
ordinance* that require a certain amount of-dFctdakie housing in r.ew developments fo picwidc' 
more racially and ccofwmiioally integrated sUcudabie housing opportunities. 



■ ll Prograps tfcal arlvsEe boireiwersas lt»y cHoweSjetwee!! mortgages- hiive been "ihe most effective iaol for (sniping ms - 
oatiiy iinUlmrrsr-iflC'Ort« foujlktf I’cscofrjfi wtcws&S Irorawwr.tis.'' ACORN, ws* 1 31, nr i : ?„ 


=«;«', ;V. 

} '‘ Sm SSrcensenf of Michael Calhoun, supra note- !4 j, at 7-3, t?. 

“* f-mnis IrivNvfo m Cmty, ScK y. Stianj? Scb. Dirt. No. l. 426 1'Ji 1 <e2 ; . 11?* <9* Cir* JCOjjVfm>phwis : ;a4de4), 

restin', S3? U.S. j 127 -S. Ct. 2?3S (205?3 taeeeffo Ainy Sfcrart WjIs & Rohm L Crasc, PityetxMi'onrh&^hitf the 

ttfSg-fmn SJf'ecir ufSchnvl D-txegrzgaiivn. 64 REyi Sw.'C. Re>: 53 5 , 5 $ 1-52 ( I 9 ? 4 ) grtssfew psj SWJii's finding 
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Introduction 

On April 4, 1968, the Rev. Dr. Martin Luther King, Jr., was assassinated, unleashing a 
firestorm of civil unrest in urban communities across the nation. His murder 
demonstrated that we were still a nation divided by race— in our neighborhoods, our 
schools, our workplaces, and our places of worship. It revealed with alarming clarity 
that race was a pungent, debilitating force that must be addressed. A week to the day 
after Dr. King's assassination. President Lyndon Johnson signed into law the federal Fair 
Housing Act (Title VIII of the Civil Rights Act of 1968). The law, co-sponsored by 
Senators Walter Mondale and Edward Brooke, had been languishing in Congress for 
two years; it passed only in response to the assassination and subsequent events. Many 
people forget that Dr. King focused heavily on fair housing issues with a keen 
recognition of what costs our society would pay for continued patterns of segregated 
living. Passage of the Fair Housing Act was a fitting, if inadequate, tribute to his 
memory. 

As laws go, the Fair Housing Act better represented the intent of Congress that we 
achieve "truly integrated and balanced living patterns" than the practical necessities of 
achieving such patterns. Given the centuries-old practices of discrimination and denial 
of opportunity, founded in a legacy of slavery and government policy, the law was only 
a starting point in out nation's efforts to achieve equal housing. Tt relied primarily on 
voluntary compliance and private enforcement of its mandates. 

In 1988, the law was amended by the Fair Housing Amendments Act, co-sponsored by 
Senators Edward Kennedy and Arlen Specter. This law significantly strengthened the 
enforcement powers of the Act, giving the Departments of Housing and Urban 
Development and Justice the authority and mandate to enforce the expanded and 
comprehensive requirements of the law while still providing for a private enforcement 
mechanism. The Fair Housing Act is now one of the most powerful tools in our civil 
rights arsenal. But a tool is only effective when wielded with skill and intent, and this 
report documents a failure on the part of the federal government to wield this tool 
effectively. 

This year, we commemorate the fortieth anniversary of the Fair Housing Act and the 
twentieth anniversary of the Fair Housing Amendments Act. We commemorate, not 
celebrate, because we are still so far from achieving the balanced and integrated living 
patterns envisioned by the original Act's authors. While we have made some progress 
in reducing levels of residential segregation, most Americans live in communities 
largely divided by race and ethnicity. There are at least four million acts of housing 
discrimination every year. And we are on the brink of an economic crisis fueled by a 
failed subprime lending market, a market built primarily on borrowers and 
neighborhoods of color. The current foreclosure crisis is the embodiment of a history of 
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discrimination in bousing, lending, and insurance markets and Teeks of both the 
complicity and failure of the federal government. 

This report provides insight into out nation's struggles to achieve the benefits of living 
in richly diverse communities. We have come only a small way in attaining those 
benefits and must Tcdcdicatc ourselves with intensity and determination to make faiT 
housing a reality foT all. 

Executive Summary 

The current foreclosure crisis is, at its core, the largest fair housing and civil rights issue 
facing our nation today. It is a manifestation of a history of discrimination and 
segregation and threatens to wipe out many of the advances we have made in the forty 
years since the passage of the Fair Housing Act in 1968. Section T of this report tells the 
story of how the subprime foreclosure crisis came about, w'hat role discrimination and 
segregation played in its development, and what impact it will have on the already 
disadvantaged communities it has hit hardest. We reach an unimpeachable verdict on 
the following two propositions. First, the subprime foreclosure crisis has greatly 
contributed to problems we are facing as a nation. Second, the subprime crisis has been 
an unmitigated disaster for minority communities. 

Forty years after the passage of the Fair Housing Act, there are more than 3.7 million 
instances of discrimination each year against African -Americans, Latinos, Asian 
Americans, and American Indians in rental and sales markets. 1 It is crucial, however, to 
point out that this estimate of annual aggregate fair housing violations is extremely 
conservative. For it does not seek to reflect discrimination against persons with 
disabilities — the group that files the highest number of complaints with HUD each 
year — nor discrimination on the basis of religion, sex, color, familial status or otheT 
ethnicities. It also docs not reflect discrimination in the following areas: lending, 
insurance, planning, and zoning or racial and sexual harassment. The number does not 
include instances of linguistic profiling (discrimination on the telephone), discrimination 
via the internet, or discrimination when applications are filed or when people already 
occupy a residence. So, we can easily estimate the annual incidence of discrimination 
to exceed four million and can only wonder and worry about how much more there 
might be. 

Testing programs have documented extensive and systemic patterns of discrimination in 
rental, real estate sales, mortgage lending, and homeowners insurance markets. Recent 
testing has identified continued racial steering by real estate agents and a failure of 

1 For the basis of this estimate, sec NF’HA's 2004 Trends Report, which reports findings from a 
study of Housing Discrimination Study 2000 data by John Simonson, University of Wisconsin - 
Platte ville. 
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builders of multi-family housing to comply with design and construction standards that 
arc now twenty years old. Section n provides information about the current state of fair 
housing and issues of particular concern in 2007, including the failure of Community 
Development Block Grant recipients to affirmatively further fair housing, discrimination 
on the basis of religion by an insurance company, use of credit scores as a proxy for race, 
and continued failures in the Gulf Coast that prevent a meaningful recovery for all of its 
residents, particularly those in classes covered by the federal Pair Housing Act. 

In 2007, there were 27,023 complaints of housing discrimination. The number of 
complaints filed, however, still represents less than one percent ot the annual incidence 
of discrimination. The total number of complaints has been fairly consistent over the 
past live years. Private fair housing organizations continue to process more than 60 percent of 
the complaints, despite the fact that over the past five years more than 25 organizations 
have closed or been on the brink of closing and survive with drastic reduction in staff. 


Housing Discrimination Complaints 



A large preponderance of complaints concern rental housing practices, as discriminatory 
practices in real estate, mortgage lending, and homeowners insurance transactions are 
difficult tor home seekers to identify and few private fair housing agencies have stall 
available to address these complex areas. This highlights the need for comprehensive 
examination of these housing market sectors by the Department of Housing and Urban 
Development and the Department of Justice. Section III provides more detailed 
information about fair housing complaints filed with both public and private fair 
housing organizations. 

One of the obvious reasons for continued high levels of discrimination is the failure of 
the Administration to request sufficient funding, the failure of Congress to allocate 
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sufficient resources, and the failure of HUD and DOJ to effectively enforce the FaiT 
Housing Act. Section IV highlights how the fair housing enforcement system has failed 
to fulfill this nation's mandate to eliminate discriminatory housing practices. HUD's 
efforts are characterized by inconsistent case processing standards, inadequate 
knowledge of legal standards and case law, and inability to process cases even remotely 
within the time frame required by law. The Department of Justice brings few cases each 
year, brings few Tacc-based cases despite the incidence of racial discrimination and 
segregation, and in recent years has adopted policies that inhibit even further its ability 
to effectively enforce the Fair Housing Act. 

Private fair housing organizations shoulder the greatest burden of fair housing 
education and enforcement activities in the United States, but their efforts are 
constrained by inadequate and inconsistent funding. HUD's Fair Housing Initiatives 
Program is the primary source of funding for many fair housing organizations. In the 
past five years, twenty-six private fair housing organizations have closed their doors or 
are in danger of closing. Funding streams are compromised by HUD's inconsistent 
methods of awarding grants, as well as awarding grants to organizations without the 
expertise or qualifications to provide fair housing education or enforcement services, at 
the expense of existing, hill-service agencies. 

These failures to enforce the Fair Housing Act have resulted in continued patterns of 
residential segregation based on race and ethnicity. Those patterns are costly to 
segregated communities and to the nation as a whole, as summarized in Section V. 
Unemployment levels for African-Americans and Latinos are significantly higher than 
for Whites, due in large part to the mismatch between the location of employment 
centers and minority neighborhoods. Children in segregated minority neighborhoods 
go to schools with significantly fewer resources and programs, have lower scores on 
performance tests, and graduate with alarmingly less frequency than students who 
attend predominantly White schools. There are significant adverse consequences for the 
health of persons residing in minority neighborhoods. People in communities of color 
have access to fewer health care facilities and physicians and their treatment is often 
characterized by a lower standard of care. 

Our nation needs a host of changes in order to fully address discrimination and reduce 
segTCga ti on . Thi s re por t con ta in s several rccommcn d a ti on s (Sec ti on VI), m ost i mp or tan t 
of which are that w r e need an independent fair housing enforcement agency, additional 
funding for fair housing education and enforcement programs, improved case 
processing by HUD and DOJ, regulatory changes to address unfair and predatory 
lending practices, and a more just and transparent process of implementing recovery 
efforts in the Gulf Coast region of the United States. 

This report documen ts a problem too costly for our coun try to ignore. We can no longer 
tolerate housing discrimination and the persistence of segregated neighborhoods. The 
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federal Fair Housing Act can help take us closer to our goal of balanced and integrated 
living patterns but only if it is utilized as the excellent tool that it is. As we 
commemorate the fortieth anniversary of the passage of this critical civil rights 
legislation, we must renew our commitment as individuals and a nation to creating the 
vibrant, diverse communities envisioned by Dr. Martin Luther King, Jt. 


About the National Fair Housing Alliance 

Founded in 1988 and headquartered in Washington, DC, the National Fair Housing 
Alliance is a consortium of more than 220 private, non-profit fair housing organizations, 
state and local civil rights agencies, and individuals from throughout the United States. 
Through comprehensive education, advocacy and enforcement programs, NFHA 
protects and promotes equal access to apartments, houses, mortgage loans and 
insurance policies for all residents of the nation. 
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Section I: Discrimination and the Inevitable Foreclosure Crisis 

The subprime lending/f ore closure crisis is, finally, impossible to ignore. What has 
largely been relegated to the Business and Metro sections of many newspapers in recent 
years has now morphed into a bona fide financial crisis, with the danger of triggering a 
full-fledged economic crisis. Front pages of the world's most prominent newspapers are 
now awash with retrospectives and prognostications, diagnoses and warnings. Bear 
Steams, not long ago worth $25 billion, was on the verge of being sold in March 2008 for 
just under $1.2 billion. And the Federal Reserve has already taken unprecedented action 
to grease the wheels of the nation's financial markets by risking taxpayers' money for 
mortgage-backed assets whose true value (if any) no one can be sure of. No one is quite 
sure how all this will play out, although it is safe to say that there are some extremely 
rocky times ahead. 

But before all the Tecent drama unfolded, the roots of this crisis were apparent to those 
who pay at least as much attention to Main Street as they do to Wall Street. And for 
those who are acquainted with the streets of America's minority communities, the 
writing was clearly on the wall. Indeed, many housing scholars and activists, as well as 
advocates foT minority communities, bad been speaking of a subprime foreclosure crisis 
long before investors were experiencing wobbly knees. Yet because, at that time, the 
crisis was "only" affecting a narrow segment of the population, it received a fraction of 
th e a tten ti on i t i s n o w getti n g. 

Unfortunately, this suggests that there is some danger that now that the nation's 
financial and political elites are in "crisis mode," the families and communities who are 
victims of the subprime problem will fade into the background w'ithout cvct having had 
their story told. And with the foreclosure crisis now moving "upmarket," as economist 
Dean Baker puts it, many will conclude that nothing especially problematic occurred 
within the sub prime market. For those in the pTime market are starting to feel the pinch 
too. But the ills of the subprime market cannot be chalked up to economic storms in 
which we have all been caught and which we must each weather using whatever 
resources we can muster. The subprime mortgage crisis was not and is not a purely 
natural phenomenon. Like the weather, it was foreseeable; unlike the weather, it was 
entirely avoidable. 

The origins of the subprime foreclosure crisis can be found, in large part, in the ongoing 
racial discrimination and segregation whose roots reach back to the discriminatory 
social, financial and government policies of the early twentieth century. By the late 
1960s, these forces had led to the creation of many communities of color beset by 
poverty, poor education, overcrowding, and dislocation from jobs and financial services. 
And despite the passage of the federal Fair Housing Act forty years ago in 1968, anemic 
fair housing enforcement has left the door open to predatory and abusive lenders who 
have little incentive to ensure that their underwriting practices lead to sustainable 
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home owner ship. Finally, in its shortsighted search for ever higher profits. Wall Street 
and hard money lenders were willing to overlook these practices by keeping its eye on 
the dollar signs that preceded abusive fees and the percentage signs that preceded 
predatory interest rates. Content that mortgage brokers were simply doing their job and 
confident that rising house prices would keep newly minted homeowners afloat, 
investors continued to send funds into minority neighborhoods— until, that is, the house 
of cards came crashing down. 

This section of the report tells the story of how the subprime foreclosure crisis came 
about, what role discrimination and segregation played in its development, and what 
impact it will have on the already disadvantaged communities it has hit hardest. As foT 
the larger financial and/or economic crises now gripping the nation, we do not argue 
that the problems in the subprime sector arc the sole cause of our wider current 
economic woes. In many respects, the economic jury is still out on tha t question. Bu t we 
do have an unimpeachable verdict on the following two propositions. First, the 
subprime foreclosure crisis has greatly contributed to problems we are facing as a 
nation. Second, the subprime crisis has been an unmitigated disaster for minority 
communities. 

A History of Discrimination and Segregation 
The Influx of Migrant Blacks to the North 

The story of the subprime mortgage crisis in many ways begins at least as far back as the 
early 1900s. The relevant history is both complicated and bleak, but the key elements foT 
the purposes of this report are these. According to housing scholar and historian 
Douglas Massey, who co-authored the landmark 1993 fair housing book American 
Apartheid, there was a short time after the Civil War when "it seemed that Blacks might 
a chi ally assume their place as full citizens of the United States." 2 However, as 
industrialization increased in the North, the demand for migrant Blacks also increased, 
often due to their usefulness as strike breakers. "Poor rural Blacks with little 
understanding of industrial conditions and no experience with unions were recruited in 
the South and transported directly to northern factories..." 3 So the northern migration 
by Southern Blacks was looked upon as an effective way to satisfy industrial needs. 

The Emergence of Especially Harsh Racism 

In combination with their reaction to this new threat posed by a migrant Black 
population, plain old (re-)emergent racism on the part of White unions gave rise to 

2 Douglas S. Massey, "Origins of Economic Disparities: The Historical Role of Housing 
Segregation," in James H. Carr and Nandincc K. Kutty, cds.. Segregation: The Rising Costs for 
America (New York: Routledge, 2008), pp. 39-80, p. 40. 

3 Ibid., p. 48. 
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"unusually severe discrimination," including the exclusion of Blacks from the skilled- 
craft unions, and the relegation of Blacks to the least lucrative contracts and jobs. As 
Blacks responded to this mistreatment by crossing more picket lines, a "cycle of mutual 
hostility and distrust" was entrenched, fueled by ever more increases in the Black 
population as a result of agricultural downturns in the South and the start of a labor- 
intensive war mobilization in 1914.' 

As the years passed, these racist attitudes became more prevalent and thciT 
manifestations, including violence and destruction of property (often with dynamite), 
became more insidious, and "by World War II the foundations of the modern ghetto had 
been laid in virtually every northern city." 5 If there was any good news to be had it was 
that many had turned away from violence during the 1920s, 6 fearing legal action; the 
bad news is unsurprising: many Whites diverted thciT energies into establishing 
discriminatory housing and zoning policies designed to insulate "their" neighborhoods 
from Black residents. Various "neighborhood improvement associations" worked to win 
zoning restrictions that would fall hardest on Blacks, threatened to boycott real estate 
agents who were willing to work with Blacks, and sought to increase property values so 
they'd be within the reach of only Whites. Contracts, known as "restrictive covenants," 
were drawn up between members of a neighborhood so that White residents were 
legally bound to refrain from selling or renting to prospective Black residents. 7 

The Role of Real Estate Agents and Associations 

A central player in the establishment and perpetuation of segregated cities was the real 
estate industry. Many local real estate boards worked to establish restrictive covenants, 
while an early incarnation of the national real estate association adopted an article in its 
code of ethics which held that "a Realtor should never be instrumental in introducing 
into a neighborhood... members of any race or nationality... whose presence wall clearly 
be detrimental to property values in that neighborhood." 6 Taking a perhaps more 
financially lucrative tack, many real estate agents engaged in "blockbusting," the 
practice of scaring White homeowners out of a neighborhood with rumors and actions 
suggesting that the neighborhood was ripe for "racial turnover," and then buying 
properties cheaply from Whites and selling them for higher prices to incoming Blacks. 


4 Ibid. 

5 Ibid., p. 50. 

6 One tragic exception is the story of Dr. Ossian Sweet (among others). See One Man 's Castle : Clarence 
Darrow in Defense of the American Dream by Phyllis Vine. 

7 Douglas S. Massey and Nancy A. Denton, American Apartheid. (Cambridge: Harvard University 
Press, 1993), p.36ff. 

8 Massey, "Origins of Economic Disparities," op. cit, p. 56. 
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The Role of the Federal Government 

It wasn't long before the government got in on the act. One example was the Home 
Owners Loan Corporation (HOLC), established in 1933 in response to the foreclosure 
crisis associated with the Depression. HOLC utilized a discriminatory risk rating system 
whereby prospective borrowers were favored if their neighborhood was deemed "new, 
homogeneous, and in demand in good times and bad." 9 Properties would be ranked low 
(and thus judged high-risk) if they were "within such a low price or rent range as to 
attract an undesirable element," which often meant that they were located near a black 
neighborhood. 10 The so-called "Residential Security Maps" used to make these 
classifications labeled the lowest ranking neighborhoods "fourth grade," and shaded 
them in red. According to housing scholars William J. Collins and Robert A. Margo, "the 
agency's revisions were unprecedented. Private financial institutions incorporated the 
new rating system in their own appraisals, thereby beginning the widespread 
institutionalization of the practice known as 'red-lining.'" 11 

As discriminatory policies and practices continued to persist within the real estate 
sector— one study in 1969 identified 46 separate tactics used by agents to keep Blacks out 
of White neighborhoods— private banks began to adopt the underwriting guidelines 
established by the federal government in the HOLC program. Finally, the HOLC risk 
rating system came to inform the federal government's Federal Housing Administration 
(FHA) and Veterans Administration (VA) loan programs in the 1940s and 1950s. The 
FHA made it possible to purchase a house with just a 10 percent down payment, as 
opposed to the customary 33 percent required before its establishment. Loan terms were 
also extended from 25 to 30 years. The VA program provided similar benefits, all wTiile 
following FHA in rating properties in large part on the basis of the "stability" and 
"harmoniousness" of neighborhoods. 12 "If a neighborhood is to remain stable, it is 
necessary that properties shall continue to be occupied by the same racial and social 
classes. Changes in social or racial occupancy contribute to neighborhood instability 
and the decline of value levels." 13 To implement this policy, the FHA even went so far as 
to recommend the use of restrictive covenants to ensure neighborhood stability. 14 

The notion that race had a direct impact on property values was broadly adopted by the 
appraisal industry, and appraisers were trained to evaluate properties using race as a 

9 Ibid., p. 69. 

10 Ibid. 

11 William J. Collins and Robert A. Margo, "Race and Homeownership, 1900-1900," available at: 
htt p://eh.r-.et/Cii o/Con ferences/A SB A /Tar. 00/maTgo.shtml . 

12 Massey, "Origins of Economic Disparities," op. cit., p. 71-72. 

10 Frederick Babcock, Director of FHA Underwriting Division, "Techniques of Residential 
Location Rating," journal of the American institute of Real Estate Appraisers of the National. Association 
of Real Estate Boards, v. VI, n. 2 {April, 1938), p. 137. 

14 Massey, "Origins of Economic Disparities," op. cit., p. 71-72. 
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factor. McMichael's Appraising Manual, for example, provided the following ranking of 
race and nationality by impact on real estate values (in order of preference): 15 

1 . English, Germans, Scotch 

2. North Italians 

3. Bohemians or Czechs 

4. Poles 

5. Lithuanians 

6. Greeks 

7. Russians, Jews (lower class) 

8. South Italians 

9. Negroes 

1 0. Mexicans 

Such lists remained in appraisal manuals long after the Fair Housing Act was passed in 
1968. 

Similar policies were employed in the insurance industry, as homeowners insurance 
companies adopted policies that resulted in either the outright denial of insurance in 
minority neighborhoods or the a vai lability only of policies that provided inadequate 
protection at excessive cost to consumers. 

Given the prevalence of race-based standards in appraisals, insurance, and government 
mortgage lending programs, it comes as no surprise that private banking and savings 
institutions also refused to offer mortgage loans in communities of color and integrated 
communities. Even after passage of the Fair Housing Act, these practices received tacit 
approval from the federal banking regulatory agencies. It was not until 1976, when a coalition of 
civil rights groups sued them for failing to enforce the Fair Housing Act, that the federal banking 
regulatory agencies even acknowledged that they had any enforcement responsibilities under the 
Act. 16, The settlement required the agencies to collect information on the mortgage 
lending practices of the institutions they regulated, and to establish and implement fair 
lending examination procedures. 

Discrimination and Segregation Led to Civil Unrest 

The FHA and VA programs, in combination with declining housing construction costs, 
quickly led to vast White suburbanization and the abandonment of urban centers. These 
urban centers increasingly grew to be predominately African-American communities. 
During the 1950s and 1960s, federal "redevelopment" and "urban renewal" programs 
were used to eliminate "urban blight" by razing neighborhoods and Black-owned 

15 McMichael's Appraising Manual, 4 th Edition, 1951. 

16 National Urban League et. al. v. Office of the Comptroller of the Currency, et al , 1976 
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businesses. Many homeowners were relocated just blocks away in neighborhoods 
Whites had abandoned, and low income Black families w'ere relocated to newly 
constructed public housing that was pushed into the middle of the Black community, 
thereby stalling encroachment of Black families into White areas. 17 By the 1960s, these 
policies and practices of segregation and isolation were accompanied by police brutality, 
while employment and voting rights violations bred fuming resentment that erupted in 
vi olent civ'il unrest. 

Current Segregation in the United States 

The story of housing segregation and discrimination since those fateful years of the 
1960s is, in many ways, a disappointing one. To be sure, some improvements have been 
made since the federal Fair Housing Act was enacted in 1968 following the landmark 
events of that year. According to the U.S. Census Bureau, which fol low's other social 
scientists in measuring segregation along five different dimensions,™ "All five measures 
of segregation indicate a [nationwide] reduction in residential segregation of Blacks 
[from non-Hispanic Whites] between 1980 and 1990, and a further reduction between 
1990 and 2000." 19 Moreover, on the single most widely used index of segregation, 
dissimilarity, "only 8 of 220 metropolitan areas had an increase in residential [Black- 
White] segregation between 1980 and 2000, while 203 metropolitan areas had a 
decrease." 20 And in a neighborhood -level analysis of 69 of the largest metropolitan areas 
(25,134 neighborhoods), researchers at the Urban Institute found that the share of these 
neighborhoods that was "exclusively White"— i.e. less than 5 percent Black — fell from 65 
percent in 1980 to 56 percent in 1990 and then to 47 percent in 2000. 21 

Still, America remains a significantly segregated country. Relying on the same 
ncighborhood-by-ncighborhood analysis, the Urban Institute's analysts found that 
"among neighborhoods that were exclusively White in 1990, 81 percent remained so in 
2000, while 15 percent shifted into the predominantly White category [i.e. 5 to 10 percent 
Black population]." Meanwhile, virtually all-over 90 percent — of the neighborhoods 
that were predominantly or exclusively Black in 1990 w'ere predominantly or exclusively 
Black in 2000. 22 It is therefore no surprise that while the typical White resident of a 
metropolitan area lives in a neighborhood that is 80.2 percent White, 6.7 percent Black, 


li Massey and Denton, American Apartheid, op. cit., p. 56. 

IS These are: evenness (dissimilarity), exposure, concentration, centralization, and clustering. 

19 U.S. Census Bureau, Racial ami Rthnic Residential Segregation in the United States: 1980-2000 
(August 2002), p. 59. Available at 

h t tp:/ /ww w . cen su s. eov/hh es/ w ww/hou sin g/h ousing pattern s/p d fi ch 5 ,pd f . 

20 Ibid., p. 64. 

21 Rawlings, L., et. ai., "Race and Residence: Prospects for Stable Neighborhood Integration," in 
Neighborhood Change in Urban America, n. 3 (March 2004), p. 2. Available at 

http: // ww w ■ urba n.org/uploaded pdf /3 1 0 985 N CU A 3 .p df. 

22 Ibid., p. 3. 
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7.9 percent Hispanic and 3.9 percent Asian, the typical Black resident lives in a 
neighborhood that is 51.4 percent Black, 33 percent White, 11.4 percent Hispanic, and 3.3 
percent Asian. 23 And while segregation has declined by over 12 percent in metropolitan 
areas which have less than five percent Black population, the decline in metropolitan 
areas with a Black population of 20 percent or more has been only about half that. 24 

These findings confirm that there is an ongoing crisis of segregation in America. While 
segregation does seem to be declining on some dimensions nationwide, it is declining 
very slowly, and indeed increasing in some areas. America's metropolitan areas remain 
far more segregated than they were in 1980, almost a decade before the Fair Housing 
Amendments Act of 1988, which expanded the fair housing enforcement powers of both 
the Department of Housing and Urban Development and the Justice Department. 

Bifurcated Financial Service System 

In addition to residential segregation, Americans still experience differential access to 
mainstream financial institutions on the basis of race. Housing experts Kathleen C. Engel 
and Patricia A. McCoy write that "When people of color are in the market for home 
loans, they often do not look beyond subprime lenders and mortgage brokers." One 
reason for this, they argue, is a "lingering mistrust of banks" that developed as members 
of that community experienced past discrimination by banks when anti-discrimination 
laws were not adequately promulgated or enforced. 25 

In fact, discriminatory treatment of people of color and members of other protected 
classes continued even after such actions became illegal under the federal Fair Housing 
Act. 26 For example, at the request of civil Tights groups, in the early 1970s federal 
banking regulators surveyed the industry about its underwriting practices; a surprising 
number of institutions acknowledged using prohibited bases in theiT mortgage lending 
decisions. Another factor contributing to minorities' patronage of subprime lenders is 
the failure of regulated depository institutions (banks and thrifts) to develop appropriate 
lending products and market them effectively and aggressively in communities of color. 
Additionally, many banks and thrifts simply did not open branches in Black 
neighborhoods. In recent years this has left a vacuum that has been filled by subprime 
and payday lending. 27 


23 "Ethnic Diversity Crows, Neighborhood Integration Lags Behind," Report by the Lewis Mum ford 
Center (April 2001), p. 3. Available at h i tp : //m umf or d . albany . c du/ cens us, 'repo rt .html . 

24 Tbid., p. 4. 

25 Kathleen C. Engel and Patricia A. McCoy/'From Credit Denial to Predatory Lending," in 
Segregation: The Rising Costs for America , op. cit., p. 93. 

26 See, for example, the National. Urban League, el al. v. Office of the Comptroller of the Currency, el at. 

27 James H. Carr and Nandinee K. Kutty, "The New Imperative for Equality," in Segregation: The 
Rising Costs for America, op. cit., pp. 1-38, p. 20. 
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In the decades since the passage of the Fair Housing Act, a number of other laws have 
been passed that are designed to increase access to mortgages and other types of credit 
for members of protected classes and low and moderate income consumers. These 
include the Equal Credit Opportunity Act (ECO A), the Home Mortgage Disclosure Act 
(HMD A), and the Community Reinvestment Act (CRA). Collectively, these law's have 
provided important information for tracking mortgage market patterns, cndow'ed 
numerous federal government agencies with responsibility for overseeing the lending 
practices and activities of many lending institutions, and created tools for enforcing faiT 
lending compliance. Over the decades, some progress has been made in changing the 
way mainstream lending institutions view historically under served communities. 
Private enforcement actions have provided some of the impetus for this change, as has 
public policy, on occasion. For example, in the 1990s during the Clinton Administration, 
CRA enforcement was stepped up and the Department of Justice played a more active 
role in fair lending enforcement. But, as we will see, the commitment to vigorous 
enforcement has been sporadic, and the regulatory structure has not kept pace with the 
changes in the mortgage lending industry. The result is that communities of color have 
been left vulnerable to exploitation and abuse. 

The Context for the Current Crisis 

The current crisis arises from the confluence of several trends in the mortgage market 
that have unfolded over the last decade and a half. These include the increased reliance 
on technology in mortgage originations, the restructuring of the mortgage lending 
industry, and the explosion of subprime lending fueled by innovations on Wall Street. 

The impact on the mortgage industry of technological advances in computers and data 
management cannot be overstated. Twenty years ago, most mortgage loans in this 
country w r ere underwritten manually. This meant that a person reviewed the 
information collected by the loan officer and made a decision about whether or not to 
approve the loan based on the credit history of the applicant and the appraised value of 
the property. This system allowed for wide variations in underwriting standards and 
how they were interpreted, often to the detriment of members of classes protected by the 
federal Fair Housing Act. 

Automated Underwriting and Credit Scores 

In the mid-1990s, this system began to change, largely at the behest of Fannie Mae and 
Freddie Mac - the government-sponsored enterprises (GSEs) which are the secondary 
market agencies that buy loans from originating lenders to maintain liquidity in the 
mortgage market. The GSEs introduced automated underwriting (AU) systems, a faster, 
more standardized - and theoretically more objective - way of evaluating the risk posed 
by borrowers. These systems were made possible by the increasing power and 
decreasing costs of computer technology. They were anchored by another technology- 
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based innovation: credit scores. These are numerical indicators that are derived from an 
automated analysis of an applicant's historical use of credit. Credit scores were touted as 
providing an accurate and unbiased assessment of the risk that a particular borrower 
would default on a loan. Credit scores, in turn, paved the way for the introduction of 
risk-based pricing - that is, the notion that if a lender could accurately assess the 
repayment risk of a particular borrower, it could then price that borrower's loan at a rate 
that reflected that risk. Tin is meant that rather than denying loans to higher risk 
borrowers, lenders could simply charge them higher interest rates. With the advent of 
risk-based pricing, credit - high priced credit - began to flow into previously credit- 
starved communities. Thus, credit scoring and automated underwriting revolutionized 
the mortgage market. 

Industry Consolidation 

At the same time as this technological revolution was occurring, there were a 
consolidation of the industry and a transformation of the channels through which 
borrowers and lenders came together. The advent of interstate banking in the mid-1980s 
launched an era of bank consolidation that was unprecedented, with a record number of 
bank mergers that resulted in a relatively small number of increasingly large 
institutions. Many small and mid-sized institutions disappeared, gobbled up in the 
merger mania. 

In the race for "financial modernization," bank holding companies became increasingly 
complex as well, combining many different types of companies under a single corporate 
umbrella. Thus, a single bank holding company might own a commercial bank, a thrift, 
a mortgage company, a finance company, and a series of other businesses. This gave the 
company many different channels through which to serve different customers and 
communities. For example, tire bank and mortgage company might offer prime 
mortgage loans in upper income, largely White communities, while the finance 
company might offer subprime loans in lower income communities and communities of 
color. Thus, the type of loan product a borrower ended up with could have less to do 
with his or her creditworthiness than with which of the lender's channels was operating 
in his or her neighborhood. For Community Reinvestment Act purposes, banks can 
claim credit for loans made by their affiliates, and the regulators do not distinguish 
between prime and subprime loans. This approach eliminates one potential incentive 
for banks to make sme that prime loans are available to prime customers, regardless of 
where they live. 

Enter: Mortgage Brokers 

This period also saw tremendous concentration within the mortgage lending business 
and a shift away from retail lending. In 1990, the top 25 mortgage originators 
nationwide accounted for less than 30 percent of the $500 billion of mortgage loans 
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made that year. By 2002, the top 25 originators accounted for 78 percent of $2.5 trillion 
worth of loans. 28 Such consolidation was made possible by a change in the way the 
business was conducted. Lenders discovered that, in many cases, it was much cheaper 
to rely on third parties to find potential customers and gather their information than to 
maintain a large staff for this purpose. Thus began the rise of the mortgage broker. 
There were 7,000 mortgage brokerage firms operating in 1987. That number tosc to 
more than 20,000 by 1995, and by 2002, 44,000 brokerage firms were in operation, with 
some 240,000 employees. 29 By recent accounts, brokers now originate more than 45 
percent of the nation's mortgages. 30 

The use of brokers, who originate 70 percent of subprime loans, 31 represents a radical 
change from the previous era in which banks and thrifts dominated the mortgage 
business and made loans on a retail basis, using their own employees who were located 
in the lenders' branch offices and had direct contact with prospective borrowers. 
Brokers, in contrast, are independent agents who shop loan applications around among 
a number of different lenders. They offer borrowers convenience, because they 
generally go to the borrower, rather than vice versa. Many brokers market their services 
very aggressively in target communities, putting flyers in mailboxes, knocking on doors, 
and running ads on late night television. They tend to emphasize low monthly 
payments and easy qualification standards, rather than the type of loan and its long 
term costs. Brokers' lower overhead, aggressive marketing, and flexibility and 
convenience are allegedly difficult for banks to compete with. Many banks have 
decided, instead, to work with brokers. 

In order to attract broker business, lenders offer incentives for brokers to bring loans to 
them. While they may take different forms, these incentives represent profit to the 
broker, and are paid for by the borrower. For example, lenders frequently pay brokers 
"yield-spread premiums," bonuses awarded when the terms of die loans they made 
were more lucrative than die minimum standards set by the lender. Other brokers 
received higher fees for selling mortgages with prepayment penalties. 32 Such incentives 
create a system in which the best deal for the broker is not necessarily the best deal for 
the borrower. This is a conflict of interest that is rarely apparent, to the borrower, rarely 
resolved in the borrower's interest, and a recipe for abuse. 

28 William Apgar, et. al., "Credit, Capital and Communities: The Implications of the Changing 
Mortgage Banking Industry for Community Based Organizations," Joint Center for Housing 
Studies, Harvard University, March 9, 2004, page 1, available at: 
ht t p: // ww w . j c hs. har y ard .cdu/p ubli cati o ns/co mmun ity dcv clop mcnt/cc c0 4- 1 . p d f . 

23 Tbid, p. 16. 

30 See MBA Research Data Notes, "Residential Mortgage Origination Channels," September 2006, 
p.i. 

31 Ibid. 

32 The Subprime Lending Crisis, report by the Minority Staff of the Joint Economic Committee, 
October 2007, p. 20. 
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Subprime Lending Skyrockets 

According to Federal Reserve Chairman Ben S. Bernankc and the Joint Economic 
Committee of Congress, subprime lending went from being $35 billion a year industry 
in 1994 to a $190 billion industry in 2001 to $600 billion in 2006. 33 This represents a leap 
from 4.5 percent of all single family mortgage originations in 1994 to 20 percent in 2006. 
What made this growth possible was securitization, a financial innovation engineered 
on Wall Street to attract investors. Securitization involves pooling a large number of 
mortgage loans and selling financial instruments (securities) backed by the pool. The 
borrowers' monthly loan payments arc collected by an intermediary (a mortgage 
servicer) and passed along to the investors. Securitization created a massive source of 
capital utilized by stand-alone subprime lending entities and subprime subsidiaries of 
tr a diti on a 1 ban kin g in sti tu ti on s. 

In recent years the predominant loan-type marketed by subprime lenders has been the 
hybrid adjustable-rate mortgage (ARM)— known as a 2/28 or 3/27 loan. These mortgage 
loans have a fixed interest rate for the first two (or three) years, at which point the rate 
adjusts, followed by serial rate adjustments (usually upward) every six months for the 
remaining 28 (or 27) years of the loan. Of the total subprime mortgage loans originated 
in 2005, more than 72 percent were cither 2/28 or 3/27 hybrid ARMS. 34 The periodic rate 
increases associated with these loans can increase the borrower's interest rate by 1.5 to 3 
percentage points, and the monthly payment can go up by as much as 30 to 40 percent. 33 
This leads the borrower to suffer significant payment shock after the honeymoon of low 
fixed rates has ended. In some cases, there is no "honeymoon" as borrowers start out 
with unwarranted high interest rates that then adjust ever upward. Subprime hybrid 
ARMs generally carry pre -payment penalties that are in place throughout - and 
sometimes beyond - the initial fixed-rate period. Most do not collect monthly escrows 
for property taxes and insurance, which means that the borrower is responsible foT 
making these payments when drey come due. 

This type of loan was never designed to be sustainable over the long term. It was 
predicated on the idea that the borrower could refinance at the point of the initial rate 
increase. Many borrowers report that this is just what their mortgage broker told them: 
"Don't worry, when the rate adjusts, you can refinance." And while it was true that 
housing prices in general were rising at unprecedented rates, 36 it was also true that 

Comments delivered by Ben S. Bemanke at the National Community Reinvestment Coalition 
Annual Meeting, Washington, D.C., March 14, 2008, available at: 

http: // w ww . fed era S reserve . go v/n ewse vents/ speech / b e rn a n ke2Q0803 1 4a .h tm : Joint Economic 
Committee Report, op. cit. 

34 Joint Economic Committee Report, op. cit., p. 10. 

33 Ibid. 

36 According to a study by Robert Shiller which tracked the relationship between house price 
increases and inflation since the late 1800s, in the 100 years preceding 1995 house prices have not 
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repeated refinancings stripped homeowners of their home equity, with no guarantee of 
providing an affordable or sustainable loan payment. 

Loans made to subprime borrowers are in general riskier than loans in the prime 
market, if only by virtue of their features and pricing structure. The risk associated with 
these loans has long been recognized. Subprimc loans are eight times more likely to default 
than conventional loans. They carry a 72 percent greater risk of foreclosure than fixed- 
ratc mortgages. 37 The implications of this aTC staggering. With nearly half a trillion 
dollars in subprime loans set for rate-resets in 2007 and 2008, hundreds of thousands of 
families will be at serious risk of foreclosure. 38 According to USA Today, more than 2 
million homeowners arc behind in their mortgages and another 2 million face loan 
resets. 39 With the rapid descent in house-prices, refinancing out of high-rate mortgages 
is no longer an option for most homeowners in need. Even if it were, it's not clear it 
would, in the present circumstances, do the trick. And resets are not the only problem. 
One striking trend has been a markedly higher default and delinquency rate on ARMs 
issued in recent years, delinquencies occurring well before any scheduled rate reset. 10 

Enter: Investors 

One might wondcT how it was possible that savvy investors would continue to pour 
dollars into such a risky proposition. Part of the answer was suggested by the Federal 
Reserve in November of 2007, when it stated that economic models used by lenders to 
estimate the likelihood of loan defaults "were overly focused on unemployment as a 
driver of problem loans/' and that lenders' and investors' "confidence about favorable 


risen faster than inflation. But in the period from 1995 to 2006, house prices increased by more 
than 85 percent after adjusting for inflation. See Joint Economic Committee Report, op. cit, p. 2, 
citing Robert Shi Her, Irrational Exuberance website 9/10/07, available at: 
h f tp:// www . irrationalexubcrance. com . Dean Baker, co-director of the Center for Economic and 
Policy Research, estimates that this unprecedented inflation-adjusted increase in house prices 
likely reflects $8 trillion in housing bubble wealth. 5cc Dean Baker, "Midsummer Meltdown: 
Prospects for the Stock and Housing Markets" (2007), p. 2, available at: 
i i t tp:/7 www . cep r .n e t / d ocu men ts/p u bl i ca tion s/ D B M i d su nn ner %20 M e 1 td ow n %2Ur i nal.p df. 

37 Ellen Schlocmcr, Keith Ernst, Wei Li and Kathleen Kcest, "Losing Ground: Foreclosures in the 
Sub prime Market and Their Cost to Home own e t s, ” December 2006, available at: 

www. reap onsiblclcndin g .or g . This applies to subprime loans originated in 2000, after controlling 
for credit score. 

38 See "Snapshot of the Subprime Market," Center for Responsible Lending, November 28, 2007, 
p . 2, avail able at http : / / w ww. r es po nsiblelc nding .or g/pdfs/snap shot-of -thc -s i ibprimc-xnar ke t . pdf. 

33 See "Criticism Rains Down on Mortgage Industry," USA Today, October 23, 2007; available 
online at http : //www.usato day, com/ money/ economy /housing/200 7-1 0-23-mortgages- 

re finance N htrn . 

40 "As Defaults Rise, Washington Worries," New York Times, 

http: //w ww , ny t : mes . com/200 7/1 0/ 1 6/busines s/161 en d. htm l?ex=l 3502 7 36 00&en =bf 9 f d 430 58d4d2P7 
&ci~5 1 24&p artner-per m alink&expr od-per malink . 
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home-price and interest rate developments" led them "to underestimate the risk of 
nonprime mortgages ." 41 Add to this scenario a large pool of investors seeking to increase 
profits through high-in tore St lending mediated by brokers looking to originate the 
highest possible loans to win the highest possible fees and we have a Tecipe for disaster. 
Further, under current law, the investors were not liable for any fraudulent beh a vioT on 
the part of the brokers or lenders who originate the loans in which they invest. 
Therefore, they had no incentive to weed out abusive practices. 

In sum, what developed was a mortgage lending system in which brokers were paid to 
put borrowers into excessively expensive loans, loan originators immediately sold off 
their loans and had little interest in their long-term performance, and investors (until the 
current rash of foreclosures) earned huge profits but bore no liability for the actions of 
the brokers and lenders. It is hard to imagine a better Tecipe for fraud and abuse. 

The Joint Center for Housing Studies' William Apgar has characterized the situation 
especially well: 

In a world in w'hich the broker is detached from the lender and the lender 
is detached from the investor, market feedback loops are broken, or at 
best arc slow to operate. Rather than work to root out abuse, under the 
current industry structure, some buyers pay more, brokers earn a 
premium Tetum, and investors are compensated. Yet despite the fact that 
such high foreclosure rates, if realized, would have potentially 
devastating consequences for individual borrowers and communities, the 
[investor] disclosure documents simply state that the pools were priced to 
compensate investors for bearing the risks. The result is that the impact 
of foreclosures to borrowers and communities is ignored by the capital 
markets . 42 

Until now, that is, when those markets themselves are threatened. 


41 Danielle DiMartino and John V. Duca, "The Rise and Fall of Subprime Mortgages," Federal 
Reserve Bank of Dallas Economic Letter, v. 2., n. 11 (Nov. 2007), p. 6, available at: 
htt p://~tvww.-d all a sferi .org/resear ch./ecl ett/?Q07/e1Q71 1 . html . It did not help things that some 
housing scholars were adding fuel to the fire with their own models. For example, in 2003, smack 
in the middle of the house price run-up. Harvard University's Joint Center for Housing issued a 
report intended to dispel the worry that the U.S. was experiencing a housing bubble. "Large 
nominal home price declines are relatively rare and it takes significant and concentrated job 
losses — well beyond those in evidence in most places today — to precipitate a retreat,” it said. See 
"The State of the Nation's Housing: 2003," p. 5, available at: 

htt p:/ / w ww .1 ch s.har v ard .edu/ pu b li cati ons/markets/ son2003 . pdf. 

42 Apgar, op. cit., p. 44. 
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Lax Oversight by State and Federal Regulators 

Another factor that contributed prominently to the ballooning of the subprime market 
was the opportunity for lenders to provide financial services in a highly unregulated 
atmosphere. Many lenders who peddled subprime loans were non -depository financial 
institutions who, in lieu of being regulated at the federal level, were regulated by 
various state finance departments. Unfortunately, state regulators, hindered by weak 
laws or a lack of resources, were not able to keep abreast of the abusive practices being 
perpetuated in communities across the nation. While many states and localities passed 
strong anti-predatory lending laws, state regulators were unable to keep up with the 
practices of the increasing number of lenders doing business within their borders. 

In addition, many lenders increasingly relied upon the services of mortgage brokers to 
generate loans on their behalf. Many mortgage brokers, regulated at the state level, 
benefited from the lack of resources and legal ability of state regulators to effectively 
monitor and police their practices. Some states did not even bother to license mortgage 
brokers. For example, the state of Ohio only passed a law requiring mortgage brokers to 
be licensed in 2002. The law also required a civil and criminal background check on 
anyone seeking to obtain a license. 

Federally regulated lenders also took advantage of lax oversight to originate huge 
volumes of loans. Depository institutions were able to use rulings from the Office of the 
Comptroller of the Currency (OCC) and other regulators to their benefit. The OCC, 
following a similar ruling issued by the Office of Thrift Supervision, issued a decision 
providing an exemption for its member institutions from state anti-predatory lending 
law's. 43 Not only did the decision provide pre-emption for the member bank, but the 
pre-emption extended to the affiliates and third party vendors of the member 
institution. Thus mortgage brokers doing business on behalf of the company and any 
subprime subsidiary would, according to the federal regulators, be exempt from state 
regulation and state lending laws that prohibited abusive lending practices. This was 
damaging to communities because many states that had responded more quickly than 
the federal government and established stringent anti-predatory lending statutes were 
unable to apply those statutes to the subprime affiliates of some federally regulated 
banks. However, the OCC Tulin g and others like it were a boon to lenders who were 
able to make larger profit margins on subprime loans. Lenders who for years had been 
telling civil rights and consumer advocacy groups that there was insufficient need foT 
credit in minority neighborhoods, were now able to do high levels of lending through 
their subprime affiliates in central city neighborhoods - much to the detriment of 
homeowners and buyers in minority neighborhoods. 


43 Office of the Comptroller of the Currency v. Spitzer, 396 F.Supp. 2d 383 (S.D.N.Y. 2005) 
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Targeting Minority Borrowers 

Until recently, the explosion of subprime lending was touted as a good thing, expanding 
homeowner ship opportunities for people of color and others previously shut out of the 
market. The homeownership drive, especially for minority families, began under the 
Clinton administration and continued under the Bush administration. It was a 
cornerstone of what President Bush called the "ownership society," with Bush declaring 
in 2002 that "We want everybody in America to own their own home." He even issued a 
challenge to lenders to create 5.5 million new minority homeowners by the end of the 
decade. 44 

Presidents Clinton and Bush were, of course, right that minority homeownership should 
be a major public policy concern. In the United States, homeownership is the primary 
source of family asset development and intergeneration a 1 wealth accumulation. 
According to the Harvard Joint Center for Housing Studies, among households under 
the age of 40 with a net worth between $20,000 to $50,000, homeowners have ten times 
the median net wealth of renters. Home equity accounts for half of that wealth. When 
the age -range is broadened to include households in their 40 s and 50s, homeowners 
have almost 14 times the wealth of renters. 45 

Homeownership contributes a far larger share of assets for minorities than for Whites: 
home equity constitutes two- thirds of African-American families' assets, as opposed to 
two- fifths for White families'. 16 In large part because Black homeownership rates still 
lag significantly behind those for White families, the median net worth of African- 
American households in 2002 was $5,988, while median net worth for White households 
stood at $88,651. 47 Done correctly, increasing homeownership could be of tremendous 
benefit to people of color. 

Even before the current crisis occurred, it was never true that sub prime lending 
expanded homeownership for people of color. In fact, the evidence indicates that the 
opposite was true. HUD's research has found that 80 percent of subprime mortgages 
were refinance loans, made to customers who already own their home. 18 


44 Greg Ip, James R. Hager ty and Jonathan Karp, "Housing Bust Fuels Blaine Game," Wall Street 
Journal March 19, 2008, p. A1 . 

45 The Stale of the Nation's Mousing 2006, Joint Center for Housing Studies, Harvard University 
(2006), p. 19. 

46 Gregory D. Squires, "The New Redlining," in Squires, ed.. Why the Poor Pay More (Westport, 
CT: Praeger, 2004), pp. 1-23, p. 5. 

47 Miriam Jordan, "Wealth Gap Widens in US Between Minorities, Whites," Wall Street Journal 
(Oct. 18, 2004), p. A2. 

48 See HUD, Unequal Burden: Income and Racial Disparities in Subprime Lending in America 
(Washington, D.C.: HUD, 2000). 
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Several Tecent studies document the existence of severe racial discrimination in the 
subprime market. For example, according to one study that analyzed more than 177,000 
subprime loans, borrowers of coIot are more than 30 percent more likely to receive a 
higher-rate loan than White borrowers, even after accounting for differences in. 
creditworthiness. 49 

Another analysis shows that borrowers residing in zip codes whose population is at 
least 50 percent minority arc 35 percent more likely to receive loans with "prepayment 
penalties" than financially similar borrowers in zip codes where minorities make up less 
than 10 percent of the population. 50 More than 70 percent of all subprime loans come 
with such penalties, which box borrowers into high-rate loans even after they've 
bettered their credit and wish to refinance. 51 For example, for a family with a $150,000 
mortgage at an interest rate of 10 percent, a typical prepayment penalty imposes a fee of 
$6,000 for an early payoff— an amount greater than the wealth owned by the. median African- 
American family P- 

Another striking study of discriminatory lending practices has found that high-income 
African-Americans in predominantly Black neighborhoods are three times more likely to 
receive a subprime purchase loan than low-income White borrowers. 55 

African-American and Latino borrowers are disproportionately represented in the high- 
cost loan market, with 55 and 46 percent of African-American and Latino borrowers, 
respectively, receiving high-cost loans. In contrast, only 19 percent of White borrowers 
are given high-cost loans. 54 


See Bocian, D. G., K. S. Ernst, and W. Li, Unfair Lending: The Effect, of Race and Ethnicity on the 
Price of Subprime Mortgages, Center for Responsible Lending, May 2006, p. 3. Available at 
www. r esponsi bl el end i7ig.org . 

™ See Borrowers In Higher Minority Areas More Likely to Receive Prepayment Penalties on Subprime 
Loans, op. cit., p. 1. 

51 Keith Ernst, D. N. Goldstein, and C. A. Richardson, "Legal and Economic Inducements to 
Predatory Practices," in Squires, ed.. Why the Poor Pay More, op. cit., p. 108. See also Josh Nassar, 
"Abusive Lending and Pricing Disparities in theSubpriine Market," presentation on behalf of 
Center for Responsible Lending, given at annual conference of the National Fair Housing 
Alliance, July 10, 2006. On file w 7 ith the National Fair Housing Alliance; and "Snapshot of the 
Subprime Market," Center for Responsible Lending, November 28, 2007, p. 3, available at 
http://ww w . r espon sib I el en d i n g.org/pd f s/snap sho to f-fh e subpri rn e- m a rket.pd f . 

52 See Bocian, D. G. and R. Zhai, Borrowers in Higher Minority Areas More Likely to Receive 
Prepayment Penalties on Subprime Loans, Center for Responsible Lending, January 2005. Available 
at www.responsibielendiTig.org . 

w Center for Responsible Lending's Fact Sheet on Predatory Mortgage Lending, op. cit. See also 
Unequal Burden, op. cit., and The Impending Rate Shock: A Study of Home Mortgages in 130 American 
Cities, ACORN, August 15, 2006, available at www . acorn . ore . 

54 Calculations from data reported in Robert B. Avery, Kenneth P. Brevoort, and Glenn B. Canner, 
Higher-Priced Home Lending and the 2005 HMD A Data, Federal Reserve Bulletin A 123, A 160- 
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To make matters worse, many borrowers who end up in the subprime market don't 
even belong there. They actually qualify for loans in the prime market. Fannie Mae and 
Freddie Mac have found that up to 50 percent of those who end up with a subprime loan 
would have qualified for a main stream, "prime-rate" conventional loan in the first 
place/ 5 (According to a study conducted by the Wall Street Journal, this number may 
be as high as 61 percent. 56 ) 

The Inevitable Foreclosure Crisis 

The nation is now finding that the house price increases that masked the problems in the 
subprime market have ended: the bubble has burst. After reaching its peak in 2005, "the 
Standard & Poor's/Case-Shillcr index of ycar-over-year home-price appreciation in 10 
large U.S. cities was down 5 percent in August [2007]— its biggest drop since 1991," 
according to the Federal Reserve. 57 In a recent speech. Fed Chairman Bemanke 
highlighted a recent survey showing that nearly 30 percent of homeowners reported that 
they saw the value of their house decrease during 2007. 58 And according to Reuters, 
home prices fell 8.9% in 2007, while Baker calculates that prices dropped at a 16% annual 
rate in the final quarter of 2007. 59 

Falling house prices have led to record foreclosures in recent months. A recent study by 
an online marketplace for foreclosed properties reports that more than one million 
properties went into some stage of foreclosure in 2007, a 75 percent increase from 2006. 60 
More than half of these foreclosure star ts were on subprime mortgages. 61 The Wall Street 
Journal reports that, just as the number of homes entering foreclosure in the last quarter 
of 2007 rose to the highest level on record, last year was also the first time that 


161 (September 8, 2006). Sec also h t tp:// oversigh t. house . gov/ documcn ts/200703221 75553- 
409 82.pdf. These figures are based on combining the statistics for both purchases and refinances. 

55 See the Center for Responsible Lending's Fact Sheet on Predatory Mortgage Lending at 

http: /7www . respon sib j eiending.or g /pd f s/2b003 -in ortga ee2005.pd I . and ACORN's report The 
Impending Kate Shock, op. cit. 

56 See "Subprime Debacle Traps Even Very Creditworthy," December 3, 2007. 

57 Federal Reserve Bank of Dallas Economic Letter, op. cit., p. 8. 

58 Comments delivered by Ben S. Bemanke at the National Community Reinvestment Coalition 
Annual Meeting, Washington, D.C., March 14, 2008, available at: 

h t t p:// w w w . federa ir ese r vc . go v/nc wse ven ts /s pcech / b c m an kc 2 U 0 8 0 3 14a. him . 

5,J Reuters, "Home Prices Plunge at Record Rate in 2007," Feb. 26, 2008, available at: 
h t t p:/7w w w . r eu ter s. com /a rti cl e/bn sinessN e ws/'i d U5N AT 00374 720080226 : Dean Baker, "These 
Loans Were Made for Walking," available at: http://w ww ,tr u thout.org/ docs 20Q6/02Q408B . sh tml . 
w, "Keal tyTrac, Jan. 29, 2008, available at: 

h t tp: / /www . real tytra c . corn/ Con ten IManagcmcn t/prcssrclcasc . aspx?C.haraicl 1L> 9 fci temlL) =--3988& 
acc n t-6 484 7. 

61 Bemanke comments to NCRC, op. cit. 
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"American homeowners, in the aggregate, owned less than half the value of then 
houses," at 47.9%. 62 This number stood at higher than 80% in 1945. 

These trends have also led to Tecent declines in homeownership rates. According to the 
Census Bureau, aggregate homeownership fell in the fourth quarter of 2007 to 67.8 
percent, down from 68.2 percent in the third quarter. 6,1 The news is much worse foT 
African Americans who saw their already severely low homeownership rate decline to 
47.7 percent in the fourth quarter of 2007, down fully two percentage points from its 
peak in 2004. M According to Mike Calhoun, President of the Center for Responsible 
Lending, the subprime mortgage debacle "stands to likely be the largest loss of African- 
AmcTican wealth that wc have ever seen, wiping out a generation of home wealth 
building." 6 '’ 

More than 7 million families in the United States now hold a subprime mortgage, and 
2.2 million families with a subprime loan made from 1998 through 2006 will face 
foreclosure in the next few years. One in five subprime mortgages made from 2005 to 
2006 will end in foreclosure. 66 The losses have finally reached a level that is threatening 
Wall Street and the entire economy. This has spurred long-overdue federal action. But 
it is unlikely that this action will help the hundreds of thousands of people, many of 
them people of color, who have aheady lost their homes to subprime foreclosures. 

Given the financial dangers associated with subprime loans, prepayment penalties, 
excessive fees, exaggerated incomes, and abusively high interest rates, it is clear that the 
discrimination found in the subprime market constitutes a grave threat to the financial 
well-being of America's already under-served populations. African-American and 
Latino communities have already been hit hard, and we can expect home ownership 
rates to continue their descent. 67 

The Effects of Foreclosures in Minority Communities 

The neighborhood effects stemming from the housing crisis will be enormous. 
According to the Center for Responsible Lending, foreclosures in 2005 and 2006 alone 


62 Sudccp Reddy and Sara Murray, "Housing, Bank Troubles Deepen," Wall Street Journal, March 
7, 2008, p. At . 

6,1 http:/ /w ww. cen sus . kov/ hh.es/wt-v w/h ousing /hv s /qtr4C7/q40 7 press .p df 
M Ibid., sec also Baker, "Homeownership: The Fast Path to Poverty," November 12, 2007, 
available at: http : // w w w . cepr .net/in d ex . php/op -ed s-co iu inn s/op -ed s -col u mn s/hoir eowner s hi p- 
the-fast-path-to-poverty/ . 

w h ttp : //news, b b c. co .u k/2/n 1 i hu si "ess/6528387, s tm . 

66 "Snapshot of the Subprime Markct/'op. cit. 

67 See "Subprime Lending: Net Drain on Homeownership," CRL Issue Paper No. 14, Center for 
Responsible Lending, March 27, 2007. 


2008 Fair Housing Trends Report / Page 24 


National Pair Housing Alliance 




334 


led to the devaluation of 44.5 million homes. The total decline in house values and tax 
base from nearby foreclosures was estimated to be $223 billion. 68 

Additional research by Dan Tmmergluck of the Georgia Institute of Technology shows 
that for "every forclosure within one-eighth of a mile of a single-family home, property 
values are expected to decline by approximately I percent. Tor neighborhoods with 
multiple foreclosures, property values are impacted even more. Tn Chicago, we 
estimated the cumulative impact of two years of foreclosures on property values to 
exceed $598 million, for an average of $159,000 per foreclosure." 69 

A 2004 study in Philadelphia found that each home within 150 feet of an abandoned 
home declined in value by an average for $7,627; homes within 150 to 299 feet declined 
in value by $6,810; and homes within 300 to 449 feet declined in value by $3,542. 70 

When houses are foreclosed and then abandoned, as they often are, cities must often 
absorb the cost of dealing with demolishing or otherwise dealing with them. According 
to Engel and McCoy, "Studies calculating the costs to cities of resolving abandoned and 
foreclosed residential properties find that they range from $430 to $40,000 per home." 71 
And when neighborhoods deteriorate through foreclosures that lead to demolition, 
crime often increases. A separate study by TmmcTgluck and Geoff Smith of the 
Woodstock Institute in Chicago estimates that for every one percent in a city's 
foreclosure rate, crime increases 2.33 percent. 72 

Of course, declining property values and increasing foreclosures are associated with 
reduced property tax revenue and increased government costs such as fire and police 
services. On one estimate, state and local governments will lose more than $917 million 
in property tax revenues as a result of lower housing values stemming from subprime 
foreclosures. 73 This has a tremendous effect on funding for schools and provision of 
municipal services of all types. 


68 "Overview of Subprime Mortgage Market" (powerpoint presentation). Center for Responsible 
Lending, November 29, 2007, p. 18. 

m Testimony of Dan linmergluck, Ph.D., before the Committee on Oversight and Government 
Reform, Subcommittee on Domestic Policy, March 21, 2007. 

70 Mayor and City Council of Baltimore v. Wells Fargo Bank, Complaint for Declaratory and 
Injunctive Relief and Damages , op. cit., p. 2 

71 Engel and McCoy, "From Credit Denial To Predatory Lending,” op. cit., p. 101. 

72 "After Foreclosures, Crime Moves In," Boston Globe, Nov. 18, 2007, available at: 

htt p:/ / www . bosto n . c o m/ne ws/n ation/ar tides /200 7/1 1 / 18/ aft e r fore clo sures crim e mo ves in/ . 

73 Joint Economic Committee Report, op. cit, p. 1. 
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Case Study: Baltimore v. Wells Fargo 

On January 8, 2008, the Mayor and City Council of Baltimore, MD, filed a federal lawsuit 
against Wells Fargo Bank under the Fair Housing Act. According to the City, Wells 
Fargo has engaged in a pattern and practice of unfair, deceptive, and discriminatory 
lending activity since at least 2000. 

Baltimore has been hit especially hard by foreclosures in recent years. Foreclosure 
activity increased fivefold from the first to second quarter of 2007, and there have been 
more than 33,000 foreclosure filings since 2000. But this wave of foreclosures has fallen 
disproportionately on Baltimore's African-American communities. In 2005 and 2006, 
two thirds of Wells Fargo's foreclosures were in census tracts that are more than 60 
percent African-American, whereas just 15.6 percent were in tracts that are less than 20% 
A fri can - Amen can . 74 

The City charges that Wells Fargo employed the practice of "reverse redlining": the 
bank targeted areas traditionally underserved by mainstream, prime-rate lenders in 
order to originate lucrative but unduly risky loans with customers who trusted the 
lender, believed the written loan terms would be the same as the tenus promised orally, 
ot lacked the experience or financial knowledge required to identify abusive loan tenus. 
Following a common thread running through minority communities throughout 
America, Baltimore has struggled to recover from a history of Tacial discrimination in 
lending. For example, in 1937, the federal government published a map entitled 
"Residential Security Map for Baltimore," which was designed to identify 
neighborhoods within which it was "safe" for lenders to operate without fear of 
"disruption" by racial tension or poverty-related causes. 75 

As the only lender who made more than 1,000 loans in Baltimore in each year from 2004 
to 2006, Wells Fargo's practices have tremendous impact on the stability of the City's 
housing situation. With a history of discrimination and segregation, Baltimore's 
minority communities are especially vulnerable to predatory and abusive lending 
practices. This is precisely what appears to have occurred. Both the City's foreclosures 
and those connected to Wells FaTgo btc disproportionately concentrated in Baltimore's 
African-American neighborhoods. Half of Wells Fargo's foreclosures from 2005 to 2006 
were in census tracts that are more than 80 percent African-American, whereas only 15.6 
percent were in tracts that were less than 20 percent African-American. And while just 
2.1 percent of Wells Fargo's loans in predominantly White neighborhoods result in 
foreclosure, the figure is four times that in predominantly African-American 

74 Mayor and City Council of Baltimore v. Wells Fargo Bank, Complaint for Declaratory ami 
Injunctive Relief and Damages, p. 2, available at: 

h t t p ://ww w . rclmanlaw. com/Ci.ty %20of %20 B al timorc%2B v.%20 W oils %20ffar go %20-%2PU B-cv- 
62%20 -% 2 QC o m plaint. pd f. 

75 Ibid., p. 12. 


2008 Fair Housing Trends Report / Page 26 


National Pair Housing Alliance 




336 


neighborhoods. This leads to a foreclosure Tate in African-American neighborhoods that 
is twice the City's average, and a foreclosure rate in White neighborhoods that is half the 
average. 76 

One startling aspect of Baltimore's minority communities' foreclosure crisis is that 
approximately 70 percent of Wells FaTgo's Baltimore loans that result in foreclosure arc 
fixed rate loans — and this ratio holds constant across both White and African-American 
neighborhoods. 77 This is startling because i t means foreclosures cannot be blamed on the 
vagaries of fluctuating interest rates, and thus that the underwriting procedures 
employed by Wells Fargo arc highly irresponsible. The fact that there is such a stark 
differential between foreclosure Tates in White neighborhoods and rates in Black 
neighborhoods can support the charge that the bank's underwriting standards were 
especially reckless in the latter. Wells Fargo also placed higher-caps on adjustable rate 
loans made in African-American neighborhoods than it did on those made in White 
neighborhoods (14.13 percent versus 13.61 percent). 78 

The patterns and practices identified by the City of Baltimore in its lawsuit against Wells 
Fargo fit the profile of predatory lending described in this report. The origination of 
unsustainable and discriminatory loan terms in African-American neighborhoods is 
consistent with a desire to profit by targeting vulnerable communities in order to sell 
high-cost loans to investors seeking high-returns. 

Section II: The Nature and Extent of Housing Discrimination 

Forty years after the passage of the Fair Housing Act, there are more than 3.7 million 
instances of discrimination each year against African-Americans, Latinos, Asian 
Americans, and American Indians in rental and sales markets. 713 It is crucial, however, to 
point out that this estimate of annual aggregate fair housing violations is extremely 
conservative. For it does not reflect discrimination against persons with disabilities — the 
group that files the highest number of complaints with HUD each year— nor 
discrimination on the basis of religion, sex, familial status, color or other ethnicities. It 
also does not reflect discrimination in the following areas: lending, insurance, planning, 
and zoning or sexual or racial harassment in housing. The number does not include 
linguistic profiling (discrimination on the telephone) or via the Internet or 
discrimination when applications are filed, offers submitted in sales negotiations or 
when people already occupy a residence. So, we can easily estimate the annual 
incidence of discrimination to exceed four million and can only wonder and worry 

76 Ibid., p. 17,20. 

77 Ibid., p. 21. 

7S Ibid., p. 31. 

751 For the basis of this estimate, see NFHA's 2004 Trends Report, which reports findings from a 
study of HD5 2000 data by John Simonson, University of Wisconsin - Platteville. 
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about how much more there might be. One of the most effective ways of documenting 
discrimination is through testing of housing, lending, and insurance providers. The 
National Fair Housing Alliance (NFHA) and its members conduct most of the testing in 
the United States. 

NFHA conducts testing to identify systemic patterns and practices of discrimination. In 
the 1990s, NFHA brought several cases against the nation's largest homeowners 
insurance providers and four mortgage lending institutions. These cases resulted in 
wholesale changes throughout much of the industry. Insurance companies eliminated 
or revised many discriminatory underwriting criteria, opened many offices or service 
centers in African-American and Latino neighborhoods, and conducted training and 
testing of company personnel and agents. There are still insurance agents and 
companies who do not comply with faiT housing law's, and NFHA continues its work to 
address these discriminatory practices. In November 2007, NFHA and Fair Housing 
Advocates Association of Akron, OH, filed suit against Guide One Insurance in the 
United States District Court for the Northern District of Ohio for discrimination based 
on religion (more information below). 

Real Estate Sales Discrimination 

In 2003, NFHA embarked on a multi-year, twelve-city enforcement project to test for 
housing discrimination in real esta te markets. The purpose of this project w'as to 
conduct targeted enforcement testing of housing providers who violated the Fair 
Housing Act during research conducted during HUD's Housing Discrimination Study 
2000 (HDS 2000). In the twelve metropolitan areas investigated to date, NFHA's 
testing Tcvcalcd discriminatory steering practices and other illegal behaviors that arc 
both striking and pervasive. Since 2005, NFHA has filed 11 Teal estate discrimination 
cases with the Department of Housing and Urban Development. No investigation has yet 
been completed by HUD. One case was dual-filed with the Michigan Department of Civil 
Rights w'hich issued a charge on the same day NFHA filed the case in federal court. 

( NFHA & Kimberly Hobson-Hollowell & Darrick. Hollowed v. Town & Country - Sterling 
Heights d/b/a Century 21 Town & Country; Century 21 Real Estate LLC; and Edward Dallas, 
US District Court foT the Eastern District of Michigan, Southern Division Case No. 4:07- 
CV-10385). There is extensive information about the testing and cases in NFHA's 2006 
and 2007 Fair Housing Trends Report. What follows is a brief summary of the real 
estate testing findings. 

In twenty percent of the real estate tests, African American or Latino testers were denied 
service by real estate agents or provided limited service. This included refusal to meet 
with Black or Latino testers, failure to show up for appointments with minority testers, 
meeting with the minority tester but not showing the tester any homes, and showing 
only one or two houses to the minority tester, while the White tester saw several houses. 
There were several instances in which the White tester was offered incentives, such as 
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contributions to closing costs and/or lower interest rates, which were not offered to the 
African-American or Latino tester. In addition, there were numerous instances in which 
the Black or Latino tester was required to provide a pre-approval letter or other financial 
information before viewing houses, while the White tester was not required to do the 
same. In some instances, both the White and minority teams were requested to provide 
pre-qualification or pro -approval letters. There were no instances in which a White 
tester was required to provide a pre-approval letter, while the Black or Latino 
counterpart was required to provide the letter in order to view homes for sale. 

Agents throughout the nation made inappropriate and illegal comments based on race 
and national origin, racial composition of neighborhoods, religion, and schools. In 
addition to perpetuating segregation by limiting the neighborhoods in which homes 
were shown, in numerous instances Teal estate agents made blatant comments to Whites, 
African-Americans and Latinos steering them away from certain communities. NFHA 
discovered significant racial steering by numerous real estate companies in these twelve 
metropolitan areas. In the tests where testers were actually shown homes, the rate of 
racial steering was 87 percent. This is a significant finding and helps explain continued 
patterns of racial and ethnic residential segregation in America. 

Racial steering occurs when real estate agents limit housing choice to neighborhoods 
occupied predominantly by persons of the buyer's race or national origin: White buyers 
see houses in White neighborhoods, African-American buyers see houses in African- 
American neighborhoods. Latinos see houses in Latino neighborhoods, etc. This 
steering occurred even when Whites expressed an interest in seeing homes in interracial 
neighborhoods or when African American or Latinos asked to see a specific home in a 
White neighborhood. 

Current federal, state and local law's, including the federal Fair Housing Act, prohibit 
housing discrimination and steering. HUET s regulations implementing the federal Fair 
Housing Act state that: 

It shall be unlawful, because of race, color, religion, sex, handicap, familial status, 
or national origin, to restrict or attempt to restrict the choices of a person by 
word or conduct in connection with seeking, negotiating for, buying or renting a 
dwelling so as to perpetuate, or tend to perpetuate, segregated housing patterns, 
or to discourage or obstruct choices in a community, neighborhood or 
development. (24 CFR Part 14, Section 100.70(a)). 

Racial Steering Increased from 1989 to 2000: According to data from the 2000 Housing 
Discrimination Study, steering by agents, which occurred either by agents verbally 
discouraging buyers from certain neighborhoods ot only showing houses in particular 
neighborhoods, actually increased from 1989 to 2000. 
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When White purchasers are discouraged from neighborhoods of color, while African- 
American purchasers are steered to those same neighborhoods, there is a clear violation 
of the federal Fair Housing Act. Sometimes real estate agents steer by limiting the 
location of the homes they show buyers. In other cases, real estate agents steer by 
making comments and editorializing about communities and neighborhoods. In tests 
conducted by NFHA, White testers were given encouraging information about White 
neighborhoods. For example, agents made comments about lower tax Tates, better 
schools, and a "better lifestyle." At the same time, agents provided discouraging 
information to Whites about communities with higher African-American populations, 
saying that the schools were not as good, referring to the African-American community 
as a more retail aTca, and discussing higher taxes and utilities in the African -American 
community. In contrast, the African-American buyer might be discouraged from 
looking at the White neighborhood because it has a stigma as "where people come to 
retire" and encouraged to look at the African-American community because it is less 
expensive. 

This type of editorializing and steering by comments is a violation of HUD's regulations. 
The provisions related to unlawful steering practices include "discouraging any person 
from inspecting, purchasing or renting a dwelling because of race ... or national origin, 
ot because of the race ... or national origin of persons in a community, neighborhood ot 
development" (24 C.F.R. § 100.70(c)(1)), and "discouraging the purchase ... of a 
dwelling, by exaggerating drawbacks or failing to inform any person of desirable 
features" (24 C.F.R. 100.70(c)(2)), and "communicating to any prospective purchaser that 
he or she would not be comfortable or compatible with existing residents ..." (24 C.F.R. 
100.70(c)(3)). 
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Brooklyn 


In one example, a While male agent produced a map of Brooklyn and drew red lines 
around (he areas where the White home buyer should look for homes. He drew arrows 
to identify neighborhoods lhai were "changing." Tire agent was intentionally steering 
the buyer away from interracial and neighborhoods of color. 


Steering illegally and inevitably constrains the prospects of homeseekers. since agents 
are often a buyer's primary source of information on available houses and often work 
hard to win Iho trust of their clients When agents exploit this trust and sleer m ways 
that perpetuate segregation, their actions help increase demand among certain groups 
for homes in certain neighborhoods and communities Greater competition for homes in 
White neighborhoods caused by sleeting artificially drives up the values of houses in 
those neighborhoods and depresses values in integrated and minority neighborhoods. 


While not the exclusive cause of segregation, discriminatory real estate practices clearly 
contribute to continued patterns of racial and ethnic segregation in the United States. 
While live Census Bureau documents that rates of segregation have declined between 4 
and 12 percent since 1980, the average White person in metropolitan American lives m a 
neighborhixxl that is 80 percent White, almost 65 percent of African-Americans live in 
segregated neighborhoods, and almost 52% of Latinos live in segregated neighborhoods 
(see additional information about segregation in Section 1). 
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Discrimination against Persons with Disabilities in Design and Construction 

In recent years NFHA has increased its testing activities in the area of discrimination 
against persons with disabilities in the design and construction of housing. 

Examples of accessibility barriers include the absence of curb cuts or handicap accessible 
parking spaces with adjacent access aisles, inaccessible kitchens and bathrooms, narrow 
door widths and passageways, insurmountable thresholds and inaccessible switches, 
outlets and environmental controls within units and throughout common use areas. 
One builder/owner even has step in place to enter the bedroom. In addition, in some 
Ovation rental communities, model units used to showcase the space to potential lessees 
are located on the second floor of non-elevator buildings, rendering the model 
inaccessible to wheelchair users and people with mobility impairments. Such 
individuals are, thus, denied housing opportunities at these complexes. 

Ovation Development Corporation - Las Vegas, NV 

On August 7, 2007, NFHA filed a housing discrimination lawsuit against Ovation 
Development Corporation, a buildeT and property manager of multi -family rental 
apartments in the Las Vegas area and several of its affiliated entities. In the lawsuit, 
NFHA alleges that Ovation discriminated against people with disabilities by improperly 
building units that failed to comply with federal accessibility standards in their design 
and construction. The lawsuit was filed in the United District Court for the District of 
Nevada. 

The lawsuit is based on an investigation of 11 apartment complexes. The complexes are 
located in Las Vegas and Henderson and include Acapclla, Adiamo, Amalfi, Firenze, 
Positano, Tesora, Tivoli, Tuscany, Venicia, Verona and Viviani. Together, the 11 
complexes comprise 1,518 ground floor units and 368 buildings. All 11 properties failed 
to meet the accessibility requirements of the Fair Housing Act, which makes it illegal to 
discriminate based on race, color, national origin, religion, sex, disability or familial 
status. In addition, many of the properties also have violations of the accessibility 
requirements of the Americans with Disabilities Act (ADA). 

Since its founding in 2001, Ovation has demonstrated a pattem and practice of 
discrimination against people with disabilities by designing and constructing 
multifamily dwellings with significant design flaws that, render them inaccessible to 
people with disabilities. In 2001 and 2005, the U.S. Department of Justice filed two suits 
against Pacific Properties and Development Corporation, whose principal is the founder 
of Ovation. The suit alleged inaccessible features at four multi-family housing 
complexes built by Pacific Properties. In settlement, the founder of Ovation, in his 
capacity as an officer of Pacific Properties, was placed under a continuing order of the 
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court that prohibited him from participating in the design and/or building of covered 
multi-family housing without the accessible features mandated by the Fair Housing Act. 

A.G. Spanos Companies - Stockton, CA 

On June 21, 2007, NFHA and four of its members filed a housing discrimination lawsuit 
against A.G. Spanos Companies, a builder and developer of multifamily housing and 
commercial properties in at least. 16 states. 

The lawsuit alleges that Spanos failed to comply with federal accessibility standards in 
the design and construction of its properties. The lawsuit was filed in the Federal 
District Court of San Francisco. 

NFHA and its members — Fair Housing of Marin, Fair Housing Napa Valley, Metro Farr 
Housing Services, and the Fair Housing Continuum— investigated 35 apartment 
complexes in California, Arizona, Nevada, Texas, Kansas, Georgia, and Florida. All of 
these complexes failed to meet the accessibility requirements of the Fair Housing Act 
and the Americans with Disabilities Act. These 35 properties, totaling more than 10,000 
individual apartment dwelling units, represent only a sample of the at least 82 Spanos 
properties that are covered by the federal Fair Housing Act. The suit also alleges that A. 
G. Spanos has engaged in a continuous pattern and practice of discrimination against 
persons with disabilities in their design and construction since at least 1991. Spanos 
Companies' motion to dismiss the fair housing claims were denied by the federal judge 
on ApTil4, 2008. 

Rental Discrimination in the Wake of Hurricane Katrina 

NFHA's recent investigations have not been limited to real estate sales practices. In 
December 2005, NFHA issued No Home for the Holidays, a report describing a 66 percent 
rate of discrimination against African-American hurricane evacuees. In an investigation 
conducted three weeks after Hurricane Katrina, NFHA uncovered differential treatment 
of White and African-American homeseekers, including quoting higher rent prices or 
security deposits to African-American testers and offering special inducements ot 
discounts to White Tenters. 

In response to these troubling findings, NFHA initiated an investigation of housing 
discrimination in several cities to which many persons had evacuated in an effort to 
monitor whe titer hurricane evacuees were receiving fair and equitable access to housing. 
From mid-September through mid-December, 2005, NFHA conducted investigations of 
rental housing providers in seventeen cities in five states (Alabama, Florida, Georgia, 
Tennessee and Texas). Most of the differential treatment revealed in NFHA's testing fell 
into the following categories: failure to tell African-Americans about available 
apartments; failure to return telephone messages left by African-Americans; failure to 
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provide information to African-American testers; quoting higher rent prices or security 
deposits to African-American testers; and offering special inducements or discounts to 
White renters. As a Tesult, NFHA filed five complaints with HUD against apartment 
complexes in Birmingham, AL, Dallas, TX, and Florida. Only one compliant has been 
resolved since December 2005. Currently, four complaints arc pending with HUD 
regional offices. 

In 2006, based on additional testing, NFHA released Still No Home for the Holidays, which 
reported race discrimination in two housing complexes in Texas and Florida. As a 
result, NFHA filed additional complaints with HUD against Crcstbrook Apartments in 
ButIcsou, Texas, and Governors Gate Apartment Homes in Pensacola, Florida. Both of 
these complaints are pending. The 2006 tests once again uncovered differential 
treatment in the following areas: failure to tell African-Americans about available 
apartments; failure to return telephone messages left by African-Americans; and failure 
to provide information to African-Americans. 

Other Fair Housing Issues and Concerns from 2007 

Supreme Court Decision in Voluntary School Integration Case 

On June 28, 2007, the United States Supreme Court issued at 5-4 ruling that found 
unconstitutional voluntary school integration programs in Seattle, WA, and Louisville, 
KY. These programs were designed to promote integration and opportunity in districts 
where segregated housing patterns contributed to segregated schools. 

While the opinion of a plurality of the Justices, written by Chief Justice John G. Roberts, 
Jr., claimed that it was unconstitutional to "discriminate on the basis of race"— i.e. 
implement race-conscious measures designed to promote integration in schools — in 
order to combat discrimination on the basis of race. Justice Anthony M. Kennedy, who 
cast the deciding vote, refused to go so far as Roberts. 

In his partial dissention. Justice Kennedy wrote, "in the administration of public schools 
by the state and local authorities it is permissible to consider the racial makeup of 
schools and to adopt general policies to encourage a diverse student body, one aspect of 
which is its racial composition." 80 Schools therefore continue to have the cleaT 
endorsement of a majority of the Supreme Court to pursue educational diversity and 
equal opportunity. 

There remain a number of options to create schools that reflect the diversity of our 
na tion, including increased diversity of neighborhoods through funding by Congress foT 
fair housing efforts and better enforcement of the federal Fair Housing Act by the 


80 551 U. S. (2007), available at: http: / /www .supremccourtus.gov/opmions/06pdf/u5-908 .pdf . 
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Department of Housing and Urban Development, state and local faiT bousing 
enforcement agencies, and the Department of Justice. 

U.N. Committee on the Elimination of All Forms of Racism 

In 1964, in response to the apartheid regime in South Africa, the United Nations 
approved the Convention on the Elimination of All Forms of Racial Discrimination. 
Since then, the Convention has been ratified by 173 countries, with the United States 
Senate ratifying it in 1994. Under this Convention, states are required to examine and 
address policies that arc both explicitly discriminatory as well as those that have 
demonstrably discriminatory effects. States arc also required to take affirmative steps to 
address discrimination within their borders. 81 

The Convention requires periodic compliance reviews during which parties present 
evidence of compliance to the U.N. Committee on the Elimination of Racial 
Discrimination (CERD). CERD then questions the parties' delegations to the U.N. and 
issues Concluding Observations intended to guide member countries in their 
implications of their obligations under the Convention. 

As part of its compliance Tcvicw, the United States submitted a report to the U.N. 
Committee in April 2007. This was only the second report submitted since ratification 
thirteen years earlier. 82 The United States' 25 member delegation then appeared before 
the Committee in February 2008. 

Prior to the Committee's questioning of the delegation, it had received several reports 
submitted by "shadow" delegations from various U.S. non-governmental organizations 
intended to inform the Committee's questioning. One such report, entitled "Residential 
Segregation and Housing Discrimination," was written by staff of several civil rights 
and fair housing organizations, including the National Fair Housing Alliance. 88 This 
report provided extensive evidence to support its conclusion that "racial segregation 
remains a persistent fact of American life," and that "Discrimination... continues to 
pervade nearly every aspect of the housing market in the United States." 84 

Having studied this and other shadow reports, the U.N. CERD Committee expressed 
"open skepticism" regarding the U.S. delegation's claims about America's progress in 


81 "The International Convention on the Elimination of All Forms of Racial Discrimination— 
2007," Poverty & Race, v. 16, n. 2 (March/April 2007). 

82 Poverty and Race Research Action Council, "Report from Geneva: U.N. Committee Reviews 
U.S. Record on Race," available at: h ttp: // w w w . prra c.o rg/ pd f/Repor t Fro it. Geneva , p d f . 

83 The report is available at: 

h ttp:/ / ww w . p r r ac. or gyp df /FinalCERDHousing Dis cr imina tjonReport. pdf . 

84 Ibid. 


2008 Pair Housing Trends Report / Page 35 


National Fair Housing Alliance 




345 


addressing racial discrimination and disparities, according to one observer. 85 In its 
Concluding Observations, the Committee registered several concerns and reservations 
about the U.S.'s compliance. A major concern focused on the U.S.'s disregard for its 
obligations, undeT CERD, affirmatively to address "practices and legislation that may 
not be discriminatory in purpose, but in effect." After expressing concern about the 
concentration of minorities in poor residential areas, "the persistence of de facto Tacial 
segregation in public schools," and the "persistent racial disparities in the criminal 
justice system," the Committee highlighted the United States' "lack of appropriate and 
effective mechanisms to ensure a co-ordinated approach toward the implementation of 
the Convention at the federal, state, and local levels." 86 

Westchester, NY, and the Federal Obligation to "Affirmatively Further Fair 

Housing" 

The Housing and Community Development Act of 1974 requires federal, state and local 
entities, including states, cities and counties, to act affirmatively to further fair housing. 
This "affirmatively furthering" obligation requires that entities that receive funding 
from HUD take steps to identify and address housing discrimination throughout their 
communities. 

One of the most significant funding streams is the Community Development Block 
Grant (CDBG) program, used to develop housing and community infrastructure, and to 
fund programs and activities that benefit low- and moderate -income families and the 
community at large. HUD requires states, cities and counties that receive this fmiding to 
prepare an Analysis of Impediments to Fair Housing Choice (AI) as part of their 
planning process. 

NFHA estimates that less than 10 percent of the more than 1,100 CDBG entitlement 
jurisdictions in the country actually have programs to address fair housing concerns in 
their communities. Even fewer provide funding to private fair housing organizations 
serving their jurisdiction. To be sure, it has been difficult to enforce this requirement 
because HUD has not promulgated regulations for its enforcement, although the law 
was passed in 1974. 

Many communities fail to prepare an acceptable AI; in addition, those that do often fail 
to follow them or do not update them when their communities experience changes. 
Despite its authority to do so, HUD has not imposed sanctions on communities that 
have failed to affirmatively further fair housing, has not required communities to update 
their AIs at least every five ycais, and has not required communities to follow their ATs. 


85 "Report from Geneva," op. cit. 

86 CERD, "Concluding Observations," March 7, 2008, available at: 
http://v7ww2.ohchr.orf /e:ngiish ) 'bodies/ccrd./docs/co/CERD-C-IJSA-CO-6. pdf . 
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One fair housing center has taken a unique approach to addressing local jurisdictions 
that take government funds but do not affirmatively further fair housing: a charge 
under the False Claims Act of 1863. In 2006, the Anti-Discrimination Center of Metro 
New York filed US ex rel, Anti-Discrimination Center of Metro New York, Inc. v. Westchester 
County, NY, in which the Center claims that the County presented false claims to the 
federal government when it repeatedly certified that it had affirmatively furthered faiT 
housing and accepted $45 million in CDBG funds, violating the federal False Claims Act. 
The law' suit alleges that Westchester County is strongly segregated by race and national 
origin and that the County's AI failed to address the residential segregation over a 
period of years. The lawsuit charts the numerous situations in which the County has 
failed to encourage ot worked to oppose housing that will serve people of color. 

On July 13, 2007, Judge Denise Cote issued a ruling on Westchester's motion to dismiss 
the suit. The motion was denied. In her ruling. Judge Cote highlighted Westchester's 
own admission that it had not conducted an appropriate Analysis of Impediments, 
which would require a study of housing discrimination based on race, because 
Westchester "did not include Yonkers." 87 Judge Cote then went on to note that it. is quite 
unclear why Westchester would think this absolves Westchester from its federal 
obligations. The case is currently in discovery and depositions stage, with summary 
judgment motions due September 19, 2008. 

Insurance Discrimination Based on Religion 

An investigation conducted by testers posing as insurance customers revealed that 
GuideOne Insurance provides and markets its products and services to homeowners on 
the basis of their religion and religious status. In November 2007, NFHA and Fair 
Housing Advocates Association of Akron, OH, filed suit against GuideOne in the United 
States District Court for the Nor diem District of Ohio. 

GuideOne offers and advertises its homeowners insurance products in a discriminatory 
fashion based on religious status and a preference for Christians. In addition, GuideOne 
offers its insurance products and services in a discriminatory fashion by offering special 
terms and conditions to what it calls "churchgoers." Beginning in 2005 and continuing 
through the present, GuideOne has developed, marketed, advertised, and added to its 
homeowners insurance policies a special endorsement under the trade name 
"FaithGuard." Those terms and conditions include: 

a. Waiving the insurance deductible if there is a loss to personal property while 

that personal property is in the care, custody, and control of the insured's church; 


8/ United States of America ex rel. Anti-Discrimination Center of Metro New York, Inc. v. Westchester 
County, No. 06 Civ. 2860, at p. 5 (5.D.N.Y. July 13, 2007) (order denying motion to dismiss). 
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b. Paying church tithes or church donations up to $750 if the insured suffers a 
loss of income from a disability caused by any accident that occurs at the 
insured's residence; and 

c. Doubling medical limits for an injury if someone is injured while attending an 
activity hosted by the insured at the home of the insured if the activity is 
con d u c ted on beh a 1 f of the i n su red ' s chu rch . 

These benefits of the FaithGuard policy endorsement are not available to persons who 
suffer a covered loss or disability while engaged in similar activities but who arc not 
religious, who do not belong to a church, or who do not attend church or participate in 
religious activities. 

The FaithGuard endorsement and its benefits were launched in 2005 and are offered in 
at least 19 states. Those states include: Alabama, Colorado, Florida, Georgia, Illinois, 
Indiana, Iowa, Kansas, Kentucky, Minnesota, Mississippi, Missouri, Nebraska, Ohio, 
Oklahoma, Oregon, Tennessee, Washington, and Wisconsin. According to statements 
made by its officials, GuideOne is selling, renewing, or issuing homeowners insurance 
policies with the FaithGuard policy endorsement at a rate of more than 160 per day. 

NFHA and Fair Housing Advocates Association have investigated GuideOne' s 
homeowners insurance policies and practices in Ohio and elsewhere, including through 
the use of fair housing testing. Plaintiffs' testers called GuideOne, posing as prospective 
purchasers of homeowners insurance and seeking to secure insurance for homes that 
they intended to purchase or already owned. These tests confirmed that GuideOne has 
implemented and maintained the discriminatory policies and practices discussed herein. 

In additiou, the Plaiu tiffs' testing and investigation confirmed that GuideOne routinely 
inquires into the religious affiliation of all applicants for homeowners insurance. It has 
created a special application form, to Plaintiffs' knowledge not used by any other 
insurance company, which asks for the applicant's religious denomination. Such an 
inquiry is illegal under the federal Fair Housing Act. 

Federal Trade Commission Report on the Use of Credit Scoring in Insurance 

On July 24, 2007, NFHA joined several other consumer and civil rights organizations in 
condemning a cougressionally mandated report on insurance credit scoring by the 
Federal Trade Commission (FTC). The groups noted that the report seemed as if out of 
the insurance industry's playbook and they called for Congress to reject the defective 
study and ban the use of credit scoring in insurance. Section 215 of the Fair and 
Accurate Credit Transactions Act of 2003 required the Federal Reserve Board and the 
FTC to study the impact of credit scoring on the availability and affordability of credit 
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and insurance and to determine whether credit scoring was truly related to insurance 
losses or simply a proxy for race, income or other factors. 

Insurance credit scoring is the use by insurers of consumers' credit reports for 
determining insurance eligibility and premiums. Unknown to most consumers, 
insurers' use of consumer credit informa tion has spread to almost all insurers and is one 
of the most important factors in determining how much a consumer pays for auto ot 
homeowners insurance. Previous studies by the Missouri and Texas Departments of 
Insurance have found that insurance scoring discriminates against low income and 
minority consumers because of the racial and economic disparities inherent in scoring. 
The Missouri study concluded that a consumer's race was the single most predictive 
factor determining a consumer's insurance score and, consequently, the consumer's 
insurance premium. 

The relationship between insurance credit scores and race is so strong that even though 
the FTC used data handpicked by the industry, it found that credit scoring discriminates 
against low income and minority consumers, and that insurance scoring was a proxy for 
race. The FTC study also confirms that, despite growing reliance on credit-based 
insurance scores, scant evidence exists to prove there is a meaningful connection 
between a consumer's score and auto insurance losses. Without the need to demonstrate 
such a connection, insurers could use any consumer characteristic, such as hair color, to 
price insurance products. Buried in the report is the fact that the alleged correlation 
between risk and credit-based insurance scores might be explained by other factors. 
Instead of pursuing these other factors, the FTC employed subjective and pejorative 
racial stereotypes to tty to support the alleged link between credit-based insurance 
scores and legitimate risk. 

The FTC study is fatally flawed because the insurance industry controlled the data used 
in the analysis. Instead of requiring the submission of comprehensive policy data by a 
large number of insurers, the FTC used data handpicked by the insurance industry. 
Two of the five FTC commissioners also either challenged or expressed concerns with 
the report's findings . 88 

Fair Housing Issues on the Gulf Coast 

While so many parts of the country are battling the foreclosure tsunami, the Gulf Coast 
states have been spared the worst of this storm. In laTge part, this is because so many 
homes damaged in another storm - Hurricane Katrina - have yet to be repaired, and so 

"I distrust the integrity of the underlying data set upon which the study was based," said 
Pamela Jones Harbour. Commissioner Jon Leibowitz is quoted as saying that "the differences in 
crcdit-bascd insurance scores across racial and ethnic groups arc a disturbing reminder that our 
society is— still— not race blind, and that vestiges of our history of discrimination remain ever- 
present." 
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many homeowners are still waiting for assistance to rebuild. Under these conditions, 
foreclosure is not a viable option for lenders and servicers. But subprime lending is 
widespread in the Gulf region, and many homeowners are struggling to make theiT 
monthly mortgage payments. Unfortunately, the threat of foreclosure is increasing. 
NFHA has been working with its members in New Orleans and Gulfport, Mississippi, to 
offer assistance to homeowners whose mortgage payments are excessive or who are 
facing foreclosure. Tine organizations' counselors are having considerable success 
negotiating loan modifications that result in long-term affordability for homeowners. 

Subprime foreclosures aside, the Gulf coast states arc still struggling in other ways to 
recover from the devastation of those storms. And the struggle is greatest for low 
income people and members of classes protected under the Fair Housing Act. Congress 
appropriated $16.5 billion in Community Development Block Grant (CDBG) funds to 
aid the region m recovering from the storms. CDBG funds are intended primarily to 
benefit low and moderate income people. In addition. Congress requires that they be 
spent in ways that affirmatively further fair housing. 

These mandates should offer hope that the recovery process would create a region that, 
from a fair housing perspective, is better in the future than it was in the past. However, 
the Gulf coast states' programs for spending the CDBG funds all contain serious flaws, 
and HUD has failed to implement requirements that protect the rights and meet the 
needs of persons covered by the Fair Housing Act. The result is a recovery process that, 
to date, falls far short of fulfilling that promise. 

Three primary roadblocks are hindering the recovery: homeowners lack the funds to 
fully repair ot rebuild their homes, plans for restoring the stock of affordable housing do 
not come close to meeting the need, and the pace at which federal disaster recovery 
funds are being made available to those for whom they are intended is far too slow. 
While the specifics in each state vary somewhat, the issues cut across the Gulf. The 
examples below illustrate the problems that are preventing an equitable recovery and 
the development of inclusive communities in the Gulf. 

Louisiana: Flawed Formula Leads to Racial Disparities 

Louisiana's program for rebuilding hurricane-damaged housing is called the Road 
Home. The homeowner grant portion of the Road Home was designed to compensate 
homeowners for their uninsured losses - the cost of damage to their homes that was not 
covered by insurance or assistance from FEMA. 

Unfortunately, the formula used by die Road Home to determine the amount of 
assistance has a built-in racial bias and appears to be systematically providing smaller 
rebuilding grants to homeowners of color and those whose homes are located in 
communities of color. This is because the Road Home formula is based on the pre-storm 
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value of the home. An analysis of Census data conducted for NFHA by Calvin Bradford 
demonstrates that there is a systematic difference in the value of homes owned by 
African -Americans and Whites in New Orleans. Further, the value of a home is not 
related to the cost to repair or rebuild that home, and those receiving smaller grants 
because their homes have lower values are not receiving sufficient funding for the 
repairs they need to make. 

According to the 2000 Census, approximately 33 percent of the homes owned by White 
homeowners in Orleans Parish were valued at less than $100,000, as compared to nearly 
80 percent of those owned by African-Americans. In other words, African-American 
families were 2.4 times moTc likely to own a house valued under $100,000 than White 
families. The situation is similar for Hispanic homeowners: 58 percent of the homes 
owned by Hispanics in New Orleans are valued at less than $100,000, making them 76 
percent more likely than White homeowners to own a house valued at this level. 

Looking at homes valued under $150,000 (the maximum Road Home grant amount), we 
see the same pattern: 55 percent of the homes owned by Whites fall into this category, 
compared to 80 percent of those owned by Hispanics and 93 percent of those owned by 
African-Americans, creating disparity ratios of 1.45 and 1.69, respectively. In other 
words, 45 percent of the homes in Orleans Parish owned by Whites arc valued above 
$150,000, while only 20 percent of those owned by Hispanics and a mere 7 percent of 
those owned by African-Americans are valued above this amount. The result is that the 
vast majority of African-American and Hispanic homeowners in New Orleans - in 
stark contrast to their White neighbors - would be ineligible for the maximum Road 
Home grant, even if they didn't receive a penny in insurance or FEMA benefits. The 
following chart illustrates these disparities. 
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Racial Impact of Road Home Formula in New Orleans 

Rased on Housing Values from (he 2000 Census 



White Hispanic African-American 

□ <$ 100,000 □ <$ 125,000 ■ <$ 150,000 


Oearly, this disparity puts homeowners of color and others in communities of color at a 
significant disadvantage. It is likely to leave many Louisiana homeowners who are 
members of protected classes under the Fair Housing Act without sufficient resources to 
repair or rebuild their homes, or should they choose to sell their homes to the State, 
Without enough funds to purchase another home This disparity creates a barriei 
insurmountable to many - that is making recovery difficult, if not impossible. 

A recent report by the Louisiana Housing Finance Agency underscores this point. It 
flags the problem ot basing the calculation for the rebuilding grant on (Ik* pre-storm 
value of homes. 

For areas with lower property values that were severely damaged, the 
cost of repair exceeds the pre-storm value. With construction costs 
estimated at $120 per square foot, many homeowners will likely be tens 
of thousands of dollars short of fully funding repair. Even with the 
Additional Compensation Grant (ACG) of up to $50,000 for low and 
moderate income homeowners, there may not be enough funding to 
replace a home. This is particularly burdensome for middle income 
families who do not quality f° r *he ACG but reside in a neighborhood 
where housing values were low before the storm. There are many 
instances of this in neighborhoods such as the t-ower 9* Ward. ..where 
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homes were completely destroyed and pre-storm value is less than 

replacement cost. 89 

Although the report docs not analyze the data by race, an accompanying map of average 
grant size by neighborhood demonstrates the racial impact clearly. Lake view, a 
predominantly White neighborhood in the northwestern section of Orleans Parish, has 
the highest concentration of grants at or near the maximum $150,000. In other parts of 
Orleans Parish, which have higher concentrations of African-American residents, the 
average Road Home grant amounts are much lower. 

NFHA has been working with its local partner, the Greater New Orleans Fair Housing 
Action Center (GNOFHAC), to bring this and other problems with the Road Home 
program to the attention of policy makers. We have highlighted the issue through 
letters to the Governor and the Louisiana Recovery Authority (the agency charged with 
administration of the Road Home program), as well as letters and testimony to the 
Louisiana State Senate. We are continuing to pursue changes to the Road Home 
formula, w'ith the goal of ensuring that homeowners of color receive enough assistance 
to be able to rebuild their homes. 

Mississippi: Failure to Restore Affordable Rental Housing 

For members of protected classes, one of the biggest hurdles to recovery from the storms 
of 2005 is the lack of affordable rental housing. The storms decimated die rental housing 
stock, and the widespread damage caused increased demand after the storms as 
homeowners and recovery workers entered the rental housing market. This, in turn, has 
produced significant rent increases, making it particularly difficult for renters with 
limited incomes to return. Two important characteristics of the rental housing stock in 
the Gulf are that much of the stock consists of one or two-unit buildings, in contrast to 
the apartment buildings that characterize other markets, and many of the affordable 
units were not subsidized. High reconstruction costs and increased operating costs 
(utilities, insurance) have put additional pressures on rents for diese units, with no 
subsidies to offset them. 

This issue has come to the fore in Mississippi, where the Governor has proposed to 
divert $600 million in CDBG funds originally earmarked for housing recovery to 
expansion of the Port of Gulfport, which received approximately $50 million in damage 
from Hurricane Katrina. The expansion plan involves building new inland facilities foT 
storage, as well as adding casinos, hotels and resort condominiums to the Port. Despite 
vocal protests from housing advocates, and over the objection of key members of 
Congress, HUD approved the Governor's requested diversion of funds. This comes at a 

B!l "Louisiana and New Orleans Metro Housing Needs Assessment ," Louisiana Housing Finance 
Agency, February 15, 2008, executive summary at page 9. 
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time when thousands of Mississippians are still living in toxic FEMA trailers because no 
other housing is available. 

From a fair housing perspective/ the Governor's plan is particularly troubling because 
Mississippi has allocated nowhere near enough funding to restore the affordable rental 
housing that was lost, and a comparison of the state- wide estimates of units damaged 
and the number of units expected to be repaired or restored through the CDBG-funded 
programs currently in place shows a substantial gap. 


RENTAL HOUSING UNITS 


Units Damaged 

Units Replaced 
w/CDBG Funds 

Net Loss of Units 

Small Rental 

47,013 

6,000 

41,103 

Multi-family 

Rental 

15,457 

5,753 

9,727 

Very Low-Income 
Rental 

37,105 

5,730 

31,375 


NFHA's analysis shows that this loss of affordable rental housing will hit members of 
protected classes especially hard, since Census figures for the three coastal counties in 
Mississippi (Hancock, Harrison and Jackson counties) show that prior to the storm they 
were more likely to be renters: 

• White households were least likely to be renters, with 16 percent of White 
households renting theiT home in Hancock County, 19 percent in Harrison 
County, and 20 percent in Jackson County 

• African-American households were much more likely to be renters: 35 
percent in Hancock County, 21 percent in Harrison County, and 46 percent in 
Jackson Comity. 

• Hispanic households were even more likely to be renters: 36 percent in 
Hancock County, 62 percent in Harrison County, and 54 percent in Jackson 
County. 

• Asian-Americans had the highest percentage of renters: 50 percent in 
Harrison Coun ty and 34 percen t in Jackson County. The Census reported no 
Asian households in Hancock Comity. 

• 42 percent of female-headed households were renters, compared to 31 
percent of the population overall. 

• 36 percent of families with children were renters, compared to 29 percent of 
households without children. In Harrison County, 42 percent of households 
with children were renters, compared to 35 percent of households without 
children. 
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In collaboration with the Gulf Coast Fail Housing Center, in Gulfport, MS and other 
local and national allies, NFHA has worked to focus attention - in Mississippi, at HUD 
and in Congress - on the tremendous need for affordable rental housing in the 
Mississippi communities devastated by Hurricane Katrina. 

NFHA is also focusing on the needs of homeowners. Because of our concerns that 
Mississippi's formula for homeowner assistance may be biased against members of 
protected classes, w t c aTC working with our allies to obtain detailed information about 
the characteristics of applicants for those programs and the outcomes of then - 
applications. We are also investigating the impact on protected classes of the eligibility 
restrictions imposed by the State, among other fair housing issues. 

Alabama: Inordinate Delays in Spending 

In Alabama, the greatest damage from Hurricane Katrina occurred in Mobile County, 
particularly in the communities right along the Gulf Coast. Much of this area is 
unincorporated, and residents are dependent on the County for assistance in rebuilding. 
Rather than running the disaster recovery programs at the state level, as has been done 
in Louisiana and Mississippi, Alabama setup a competitive process through which local 
jurisdictions could apply for funding for a variety of recovery projects. Mobile County 
received some $17 million in CDBG funding to help rebuild hurricane-damaged 
housing. 

As of this month, two and a half years after Hurricane Katrina, Mobile County has provided 
assistance to only two homeowners. Hundreds of others are still waiting to find out if they 
will be eligible foT assistance, and if so, how much they will receive. Hundreds of others 
are hoping for another chance to apply, since the Red Cross and most other charitable 
organizations arc no longer offering assistance in Mobile County. As in other parts of 
the Gulf Coast region, alternative housing options are extremely limited. Some residents 
aTC still in FEMA trailers, often to the detriment of their health. Others arc living in 
homes that arc not Tcally habitable or in sheds on the properties w T hcrc their homes once 
stood. 

The process in Mobile County has been characterized by missteps from the beginning. 
The program design is very complicated and difficult for residents to understand. Very 
little outreach was done about the program, and none in languages other than English, 
despite the presence of significant numbers of non-English-speaking residents. Some 
homeowTiers w T ho had applied for assistance from charitable organizations were 
discouraged from applying for CDBG funds through the County. The time period 
during which applications were available, and for turning them in, was just a fcw T 
weeks. Despite all these obstacles, some 1200 residents applied for assistance. Now the 
County is eliminating homeowners whose properties it believes to have had pre-storm 
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damage or "deferred maintenance," although CDBG guidelines clearly allow for repairs 
to such homes. 

Until the current funds are spent, it will be difficult for Alabama to make the case that 
more resources are needed. Yet local advocates estimate that at current funding levels, 
and under current program guidelines, fewer than 10 percent of those who applied will 
receive rebuilding funds. And no funding has been earmarked for rebuilding rental 
housing. Clearly, more funding is needed in Alabama. Unfortunately, despite the fact 
that Alabama's Senator Shelby is the ranking Republican on the Senate Banking 
Committee - the committee that authorizes funding for this purpose - neither he nor 
other members of the Alabama delegation have responded to pleas from constituents to 
request additional recovery funds for the state. 

In Alabama, NFHA has been working in partnership wi th the Fair Housing Center, Inc., 
of Mobile, and other allies to support the efforts of residents in communities hard hit by 
Hurricane Katrina. As one of the few national organizations working on hurricane 
recovery issues in Alabama, we have endeavored to make sure that needs in that state 
have not been forgotten or overlooked. We have helped to clarify the regulations and 
requirements of the CDBG program, reviewed and critiqued Mobile County's disaster 
recovery program and its implementation, and pressed for the County to move more 
quickly and equitably to get funds into the hands of those who so desperately need 
them. NFHA and the Fair Housing Center will continue to work toward these goals, 
and to encourage community residents to organize effectively to speak out. on their own 
behalf. 

Section III: A Molehill Compared to a Mountain 
Housing Discrimination Complaints for 2007 

Each year NFHA collects data from both private fair housing groups and government 
entities in order to present an annual snapshot of fair housing enforcement in America. 
And each year these numbers paint the same picture: even compared to an extremely 
conservative estimate of the gross number of annual fair housing violations, the 
aggregate number of complaints documented and investigated by all polled entities is 
miniscule. The following chart reports on complaint filings and (in the case of DOJ) case 
filings reported by private and governmental fair housing agencies and organizations 
since 2003. Fair Housing Assistance Program (FHAP) organizations are state and local 
government organizations that receive HUD funding to investigate and process fair 
housing complaints. Under the Fair Housing Act, HUD is required to refer cases to 
these agencies if the agencies are "substantially equivalent" under the law, i.e. that the 
state or local law is substantially equivalent to the federal law. 
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TOTAL FAIR HOUSING COMPLAINTS FILED 


Agency 

Claims/ 

Complaints 

2003 

2004 

2005 

NFHA 

Complaints 

17,022 

18,094 

16,78** 

FHAP • 

Claims and 
Complaints 

5,352 

6,370 

7,034 

HUD * 

Claims and 
Complaints 

2,745 

2,817 

2,227 

DOJ- 


29 

38 

42 

Totals 


25,148 

27,319 

26,092 


* MUD. PHAP and DO? data arc lor Ptstal Year 2007- DOI data represent cow tilings of HUD 
Election and tin force men t eases, and Pattern or Practice cases. OOJ's jurisdiction under the 
Pair Housing Act is limited to pattern or practice cases and cast's referred by HUD HUD. 
PHAP and NPHA data represent fair housing complaints received and/or processed 

In 2007, there were 27,023 complaints of housing discrimination. The number of 
complaints filed, however, still represents less than one percent of the annual 
incidence of discrimination. Tl>c total number of complaints has been fairly consistent 
over the past five years. Private fair housing organizations continue to process mi>re 
than 60 percent of the complaints, despite the tact that over the past five years more than 
25 organizations have closed or been on the brink of dosing. 

Housing Discrimination Complaints 
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Discrimination by Protected Class 

The following chart breaks out the percentage of claims/complaints by protected class. 



* The "other" category for NTH A complaints represents complaints arising from 
categories protected at the state or local level including sexual orientation, source of 
income, marital status, medical condition, age, or student status. The "other" category 
for HUD and FHAP complaints represents complaints of retaliation. HUD, FHAP, and 
DOJ data are for Fiscal Year 2007. Totals may exceed 100 percent, because a single 
complaint may have multiple bases. Percentages are rounded to the nearest whole 
number. 

Discrimination on the basis of disability has dominated complaint loads for the past few 
years, and the trend continues for this year as well, for all types of reporting entities. It 
is important to note that HUD and DOJ have dedicated resources to rooting out 
discrimination based on disability, and taken those resources away from fair housing 
efforts for other protected classes. 

Discrimination by Housing Market Sector 

1. Rental Market Discrimination— Private Groups Report 12,606 Complaints 90 

Of the many categories of complaint data for housing discrimination, rental cases 
continue to represent the largest number of complaints. Most housing discrimination 

90 Complaint data by type of allegation docs not equal the total number of complaints because not 
all organizations provided this type of information, and some complaints fall in multiple 
categories. 
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complaints are filed against apartment owners and managers for discriminating against 
renters on the basis of race, disability, family status and national origin. In 2007, private 
fair housing groups reported 12,472 complaints of housing discrimination in the rental 
market. 

2. Home Sales Discrimination— Private Groups Report 636 Complaints 

Through complaints and NFHA's testing and investigation program, NFHA has 
identified a broad range of discriminatory sales behavior. These patterns of behavior 
include real estate agents who: 

• deny appointments to African-Americans; 

• require African-Americans and Latinos, but not theiT White counterparts, to 
provide proof of financing prior to viewing homes; 

• steer Whites to White neighborhoods and people of color to neighborhoods 
where people of color predominate; 

• make discriminatory comments to Whites, including derogatory comments about 
African-Americans, Latinos and Jews; 

• tell Whites what school districts to avoid and, at the same time, show homes to 
African-Americans and Latinos in the very school districts Whites arc told to 
avoid.** 1 

Patterns of behavior also include a seller's refusal to negotiate the price of the home 
when offers are made by African-Americans, Latinos, or Asian Americans but a 
willingness to negotiate when a White buyer makes a similar or less favorable offer. 
Other sellers take their homes off the market or use delaying tactics in order to avoid a 
sale to people of color. There is additional information about discriminatory real estate 
practices in the section on the state of fair housing as well as extensive information in 
NFHA's 2006 and 2007 Fair Housing Trends Reports, available on the NFHA website at 
www. nati onalf airhousing, or g 

3. Mortgage Lending Discrimination— Private Groups Report 1,245 
Complaints 

Mortgage lenders may discriminate against homebuyers in several ways: 

• product steering to subprime or FHA loans; 

• stricter qualification standards; 

• higher interest rates, points, fees, and other terms of financing; 

• less assistance in meeting qualification standards; 

- 11 These last two specific forms of discriminatory behavior were uncovered in NFHA's recent 
sales steering investigation. 
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• inferior customer service; 

• more costly and lengthier application processes; and 

• inaccurately low appraisals in African-American, Latino and integrated 
neighborhoods. 

Predatory lending practices have also been shown to be targeted at minority 
neighborhoods, in violation of the Fair Housing Act. Discriminatory predatory lending 
harms individual borrowers and destabilizes communities and neighborhoods by 
causing widespread foreclosures, which reduces property values. There is additional 
information in this report about discrimination and predatory lending in Section I. 

In the face of the subprime foreclosure crisis, the Department of Housing and Urban 
Development has initiated only three fair lending investigations since 2006 and has 
processed only 137 fair lending complaints. The Department of Justice filed only one 
mortgage lending case in 2007. Combined, this amounts to only 10 percent of the cases 
that private groups have filed. 

4. Homeowners Insurance Discrimination— Private Groups Report 46 
Complaints 

Discrimination related to homeowners insurance can be difficult to identify because its 
implementation is rarely overt. For example, when African-Americans and Latinos call 
agents and leave messages requesting insurance quotes and other information, they 
often find that their calls are not returned. Such "linguistic profiling" - whereby a 
person is treated differently based on a racially- or ethnically -identifiable voice - is a 
significant and documented phenomenon in many types of housing transactions. The 
result is that some insurance agents promise to provide insurance quotes but never do 
so, while sending quotes to Whites. There is additional information about insurance 
discrimination in Section II of this repor t. 

5. Harassment— Private Groups Report 1,246 Complaints 

Federal fair housing statutes make it illegal to direct abusive, foul, threatening, or 
intimidating language or behavior toward a tenant, resident, or homescckcT because of 
their membership in one of the federally protected classes. Examples of complaints of 
this kind include racist comments between two tenants and directed at a third or a 
landlord's intimations that he will get to repairs more quickly if sexual favors are offered 
by the tenant. This year's number of harassment complaints is more than twice the 
number of harassment complaints received by private groups last yeat (564). 
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Section IV: The Federal Fair Housing Enforcement System Is Still Broken 

Lack of enforcement of fair housing laws is the main cause of the mismatch between the 
high incidence of housing discrimination and the low incidence of complaints of 
housing discrimination. Landlords, real estate agents, lenders, insurance agents and 
others have limited fear of getting caught in the act of discriminating simply because 
neither the federal, state nor local governments have made fair housing enforcement a 
priority. Even those who are prosecuted often pay such a small penalty that 
discrimination becomes just another cost of doing business. As a result, housing 
providers continue to discriminate and our country remains highly segregated. 

HUD's Meager Fair Housing Effort 

As mentioned above, while there are at least 4 million fair housing violations annually, 
only 27,023 complaints were filed in 2007. Private fair housing groups processed 16,834 
of the 27,023 complaints and cases filed in 2007 - a total of 62 percent of all complaints. 
(This number does not account for double counting of complaints that are referred to 
HUD and FHAP, and for which fair housing groups are often not given credit for filing.) 
HUD processed only 2,449 complaints and state and local agencies (FHAPs) processed 
7,705. This is a decrease for HUD from last year and modest increase for FHAP agencies 
from last yeaT. As shown in the chaTt that follows, the number of cases HUD is 
processing has drastically declined since the 1992 high of 6,578 complaints. 


| Number of HUD Administrative Complaints by Year | 

1990 

4286 

1991 

5836 

1992 

6578 

1993 

6214 

1994 

5006 

1995 

3134 

1996 

2054 

1997 

1808 

1998 

1973 

1999 

2198 

2000 

1988 

2001 

1902 

2002 

2511 

2003 

2745 

2004 

2817 

2005 

2227 

2006 

2830 

2007 

2449 
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Aged Cases 

Although the Fair Housing Act regulations require that HUD process a case in 100 days 
ot less (except for complex or systemic cases), HUD routinely has a significant "aged" 
case load, and many cases are open for months and even years and never investigated. 
In its annual report to Congress released April 1, 2008, HUD reported that 7,353 cases 
passed the 100 day mark in FY07, 181 more than in FY06. 92 This does not include the 
number of cases that were aged prior to the start of FY07. NFHA has several cases filed 
at HUD, none of which has been investigated within 100 days. Although many of these 
cases represent complex or systemic issues, only one case has been referred to HUD's 
systemic case unit. Some of this may reflect the fact that the Office of Fair Housing and 
Equal Opportunity is understaffed, and some of it reflects a breakdown of investigatory 
practices and systems. We also note that there are 4,081 ongoing investigations by FaiT 
Housing Assistance Program Agencies (HUD's counterparts at the state/local levels) that 
have passed the 100 day mark, an increase of 141 over FY06. 91 

One NFHA member has several design and construction complaints that have been 
pending with HUD for almost 4 years. Several of NFHA's cases are three years old. 
Given HUD non-performance on these complaints, NFHA filed its design and 
construction cases in federal court. 

HUD Charged Only 31 Complaints in 2007 

After an investigation, HUD makes a determination as to whether or not there is 
reasonable cause to believe that illegal discrimination has occurred. If HUD finds 
reasonable cause, the agency must prepare a final investigative report, make a written 
determination of its cause finding, and issue a charge . Issuance of a charge is the 
standard way that government enforcement of fair housing laws is initiated. Following 
issuance of a charge, the parties to a case - the complainants) and the respondents) - 
may elect to have the case heard in federal district court in a case filed by DOJ. If no 
election is made, a HUD Administrative Law Judge hears the case. 

HUD issued only 31 charges following a determination that there was reasonable cause 
to believe that unlawful discrimination occurred in fiscal year 2007. The number of 
charges issued by HUD in 2007 dropped from even the small number of 34 issued in FY 
2006. Even the recent high of 88 charges in FY 2001 is much too low in light of the level 
of housing discrimina tion in America. HUD has consis tently se t the bar for issuance of a 
charge too high; issuance of a charge should mean only that there is reasonable cause to 
believe that there has been a violation — not proof beyond a reasonable doubt. 

LJ2 The Stale of Fair Housing - FY2007 Annual Report on Fair Housing, US Department of Housing 
and Urban Development, the Office of Fair Housing and Equal Opportunity (March 31, 2008), p. 
30. 

93 Ibid., p. 56. 
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Fair Housing Act Cases in which HUD Issued a 
Charge 

Fiscal Years 2001-2007 
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88 

69 

23 

43 

47 

a 

31 

335 



Administrative Law Judge Function is Essentially Defunct 

While Administrative Law Judge case processing was considered a positive feature ol 
Uk* Fair Housing Amendments Act of 1988. HUD’S failure to properly process, cause, 
and charge cases, particularly in recent years, has made a farce of the system The 
following chart illustrates the number of HUD ALJ proceedings since 1989. There were 
no cases in 2005 and 2006 and only two cases in 2007. 
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In February, NFWA staff were told that HUD currently has no Administrative Law 
judges for fair housing cases. Fair housing proceedings must be heard by an ALJ in 
another department, such as the Environmental Protection Agency. 

Inconsistent Standards and Inadequate Investigations 

HUD enforcement efforts operate largely through ten "HUB" regional offices. HUD 
allows those offices in many cases to create their own policies and practices. NFHA has 
provided information to HUD and met with HUD officials on many occasions to object 
to the fact that fair housing case processing and legal standards differ from region to 
region. Many investigators lack information related to basic fair housing case law and 
many are unable to properly investigate a case. In a recent appellate decision in tin.' 
Second Circuit (Boykin v. KeyCorp, C.A.2 (N.Y.), 2008), the Court identified HUD'S 
practice of allowing inconsistent policies between HUBs as a significant problem In this 
particular case. HUD's inconsistent policy related to when an administrative case was 
considered closed and whether or not a regional HUB sent a closure letter to a 
complainant, even when the matter had been referred to a Fair Housing Assistance 
Program agency The court provided tlx? following assessment of HUDs reasoning in 
the matter: . .we note that HUD's own characterization of this interpretation as a 
matter of practice' does not suggest that it was thoroughly considered. Nor can we 
conclude, on the record before us, that HUD's practice is validly reasoned. " 

The following case studies are* specific examples of HUD's flawed case processing 
system. 
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Case Study: Crestbrook Apartments 

Beginning in 2005, NFHA conducted an investigation of the rental practices of 
Crestbrook Apartments in Burleson, TX. After revealing multiple instances of housing 
discrimination, NFHA filed a complaint with HUD on December 28, 2006. Through its 
own subsequent investigation, HUD verified that Crestbrook agents discouraged Black 
potential applicants by providing false information about the application process and by 
providing Black potential applicants with less favorable service and information about 
available units than was provided to White potential applicants. Additionally, HUD 
uncovered evidence of a practice of discrimination against Black applicants in 
application procedures. 

Despite these discoveries, HUD did not attempt to conciliate or move forward with a 
charge of discrimination based on the evidence collected. HUD then erroneously and 
without appropriate process issued a "no reasonable cause" determination in the matter. 
Yet the evidence clearly meets the standards for housing discrimination set out in 
HUD's own regulations. 94 Moreover, in its Determination of No Reasonable Cause, HUD 
distorted facts by ignoring and suppressing evidence of Fair Housing Act violations. 
Further, HUD neglected to provide NFHA with standard information about the 
investigation as it progressed and failed to follow procedures established in the federal 
regulations. 

NFHA has since requested that HUD reopen and complete this investigation, issue a 
finding of reasonable cause, and evaluate the investigative procedures that led to the 
unwarranted "no reasonable cause" determination. NFHA's request for reconsideration 
was granted, and the case was reopened. Fortunately, NFHA has the resources and 
knowledge with which to make such a request; most housing discrimination 
complainants would be unable to identify and counteract HUD's failures in a similar 
manner. 


DOJ's Dwindling Involvement in Fair Housing Enforcement 
DOJ Filed Only 35 Cases in 2007 

The Departmen t of Justice has also filed fewer fair housing cases in the past two years 
than in previous years. DOJ filed 35 fair housing cases in 2007 and 31 cases in 2006, 
compared to 42 in 2005, and down from 53 in 2001. The number of cases filed each year 
since 2003 is significantly lower than the number of cases filed from 1999-2002. 


94 Sec 24 CFR Part 14. 
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Total DOJ Cases Filed by Year 

FY99 

FY00 

FY01 

FY02 

FY03 

FY04 

FY05 

FY06 

FY07 

48 

45 

53 

49 

29 

38 

42 

31 

35 


DOJ's Fair Housing Authority and Mandate 

Segregation and discrimination in America are so systematic and so widespread that 
nothing short of major institutional solutions will do. Indeed, this was the perspective 
of the Fair Housing Act and its 1988 Amendments, and these pieces of legislation place 
much authority and responsibility in the hands of the Department of Justice. DOJ is the 
principal legal authority tasked with enforcing federal fair housing laws, and it has both 
a clear mandate and wide discretion with respect to faiT housing enforcement. 

The 1968 Fair Housing Act gave DOJ the authority to prosecute cases involving a 
"pattern or practice" of housing discrimination, as well as cases involving acts of 
discrimination that raise "an issue of general public importance." As LCCREF's report 
Long Road to Justice documents, the Civil Rights Division of DOJ used this authority 
successfully to secure negotiated consent decrees and to challenge discriminatory zoning 
ordinances in court. One such zoning case involving the city of Black Jack, Missouri, 
resul ted in the court's ruling that an ordinance needn't be inten tionally discriminatory to 
violate the Fair Housing Act. According to the court, "Effect, and not motivation, is the 
touchstone, in part because clever men may easily conceal their motivation, but more 
importantly, because... whatever our law was once,. ..we now firmly recognize that the 
arbitrary quality of thoughtlessness can be as disastrous and unfair to private Tights and 
the public interest as the perversity of a willful scheme." 9=5 The authority to prosecute 
such cases involving "disparate impact" is an important and powerful tool, one that 
ought to be used vigorously to combat the discrimination that exists today in the 
housing and lending markets. 

In addition to these tools, the Fair Housing Amendments Act of 1988 added to DOJ's fair 
housing authority and responsibilities. When, after investigation, HUD issues a Charge 
of Discrimination in response to a faiT housing complaint, the complainant ot 
respondent may elect to have the claims asserted cither in an administrative proceeding 
or in federal court. If the latter is elected, DOJ "shall commence and maintain, a civil 
action on behalf of the aggrieved person in a United States district court" on behalf of 
the aggrieved person within 30 days. 96 The 1988 Amendments also require HUD to refer 
to DOJ all matters involving alleged fair housing violations by any state or local zoning 


w United Stales v. City of Black Jack, 508 F2nd 1179, 1184-86 (8th Cir. 1975). See the discussion in 
Long Road lo justice. The Leadership Conference on Civil Rights Education Fund, Sept. 2007. 
Available at reclaimcivilrights.org. 

96 42 U.S.C. 3612. 
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or land-use laws, and the Attorney General now has authority to initiate civil lawsuits in 
response to these referrals. 97 DOJ is also permitted seek monetary relief in "pattern or 
practice" cases ($50,000 for a first violation and up to $100,000 for subsequent 
violations).** 

Finally, the Civil Rights Division of DOJ has the authority to establish fair housing 
testing programs, which it first did in 1991. The division also subsequently established a 
fair lending program designed to challenge discriminatory lending mortgage practices 
and to educate lenders of their obligations under the Fair Housing Act and 
Amendments. 

DOJ's Recent Record 

As documented above, the Department of Justice has filed fewer fair housing cases 
during the past, two years than in previous years. DOJ filed 35 fair housing cases in 
2007 and 31 fair housing cases in 2006, compared to 42 in 2005, and down from 53 in 
2001. While we do not dispute that DOJ has filed several cases with important 
outcomes, the decline in the number of cases and the failure to focus on patterns that 
contribute to segregated living in this nation merit serious concern. 

The Department provided to NFHA data for Fiscal Years 1999-2007. The data reveal 
some disturbing trends: 

> In the four years 1999-2002, DOJ brought 195 cases; in the five years 2003-2007, 
DOJ brought 175 cases. 

> In the four years 1999-2002, DOJ brought 35 pattern and practice cases based on 
race; in the five years 2003-2007, DOJ brought 24 pattern and practice cases based 
on race. 

> In the four years 1999-2002, DOJ filed 24 pattern and practice cases based on its 
testing program; in the five years 2003-2007, DOJ filed 11 pattern and practice 
cases based on its testing program. 

> In the four years 1999-2002, DOJ filed 15 amicus curiae briefs; in the five years 
2003-2007, DOJ filed 3 amicus briefs. 

One reason for the decline in filed cases may be that DOJ has recently taken the stance 
that it is not required to file "election" cases from HUD, insisting that it may instead 
perform additional investigations, thereby duplicating HUD's activities and prolonging 
the process. One example occurred in Chicago where DOJ refused to file a federal suit 
after HUD referred an election case, even in spite of intervention by a Congressional 

97 See Bill Lann Lee, "An Issue of Public Importance," in Cityscape: A journal of Policy Development 
and Research, v. 4, n. 3 (1999), pp. 35-56, p. 47nl 7. 

98 Ibid., p. 37. 
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representative. The case eventually settled — but the DOJ's actions served to undercut 
the relief provided to the complainants in the case. 

Another significant problem is DOJ's refusal to prosecute disparate impact cases. In 
2003, DOJ announced that it would no longer file disparate impact cases involving 
housing discrimination." The federal government is often the only entity with the 
capacity to investigate and litigate such fair housing complaints. Disparate impact cases 
are crucial in the fight against housing discrimination. As the courts emphasized in 
permitting disparate impact cases in the first place, many rental, sales, insurance, and 
related policies arc not discriminatory on their face, but have a disparate impact that is 
at odds with the purpose of fair housing legislation. Recent examples of proposed 
ordinances and laws that have prim a facie disparate impact include (1) placing a limit 
on the number of persons per bedroom, which has a disparate impact against families 
with children, and (2) imposing a minimum loan ot insurance amount, which has a 
disparate impact against properties in minority neighborhoods. 

In the realm of mortgage lending, the Civil Rights Division failed to recognize and 
combat the deleterious and discriminatory effects of practices within the sub prime 
market. It also did little to induce or require conventional lenders to operate within 
minority communities. Although it brought a scries of successful, high-pTofilc lawsuits 
against mortgage lenders engaged in "pattern or practice" discrimination in the 1990s, 
DOJ has prosecuted only a handful of new lending discrimination cases since 2000, 
despite the significant discriminatory predatory lending that has been going on 
throughout the past several years. 

Moreover, despite continuing indications of redlining in the homeowners insurance 
industry, the Division has missed several opportunities to confront the discrimination 
directly and to correct underlying practices. Aside from two cases in the mid 1990s 
against the insurance companies Nationwide and American Family, the Division has 
missed the opportunity to take enforcement efforts in this area, leaving it to the private 
fair housing groups and their lawyers. One suit brought against Nationwide by 
Housing Opportunities Made Equal in Richmond, Virginia, was instigated by the 
housing group's dissatisfaction at the Housing Division's settlement with Nationwide. 
The subsequent suit resulted in the largest jury verdict ever in a Fair Housing Act case - 
over $100 million dollars. 

Fair Housing Initiatives Program (FHIP): Private Efforts Are Underfunded 

Although private fair housing organizations routinely process at least 60 percent of the 
nation's fair housing complaints, the primary funding stream for these efforts, HUD's 
Fair Housing Initiatives Program (FHIP), is woefully under-funded. The efforts of fair 

99 HUD HUB Directors' meeting (Rhode Island, 2003). 
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housing organizations are critical to the achievement of fair housing in our nation as 
they provide education on the local level to the housing industry and potential victims 
of housing discrimination. They also provide frontline enforcement of the law, largely 
through testing, to substantiate claims of discrimination and to address systemic 
discriminatory practices. Despite this, the FHTP program is still funded significantly 
below the level authorized twelve years ago. 

FHIP is the only program that is funded by the government but operated by private 
organizations to advance the rights and remedies provided tinder the Fair Housing Act. 
First authorized by Congress under the Housing and Community Development Act of 
1987 as a demonstration program, the initial FHTP authorization was foT $3 million in 
1989, which funded the approximately thirty agencies in existence at that time. The 
number of organizations that qualify for FHIP funding has increased significantly, with 
140 organizations over the past ten years qualifying for awards that are designed to 
support fair housing enforcement. 

Congress funded FHIP at a high of $26 million in 1995. However, in subsequent years, 
funding has been earmarked for research and other projects, which, while important, are 
inappropriate uses of FHIP funding. 
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Congressional Appropriations for 

FHIP Since 1994 100 

Fiscal Year 

FHIP Funding 

1994 

$ 21 million 

1995 

$ 26 million 

1996 

$ 17 million 

1997 

$ 15 million 

1998 

$ 15 million 

1999 

$ 16 million * 

2000 

$ 18 million * 

2001 

$ 17 million * 

2002 

$ 19 million * 

2003 

$ 18 million * 

2004 

$ 18 million * 

2005 

$ 18 million * 

2006 

$ 18 million * 

2007 

$ 18 million * 

2008 

$ 23.6 million + 

2009 - proposed 

$ 19 million * 


^actual funding level available for general FHIP activities, excluding set-asides 
+ actual funding level for FHIP not yet known 

Although the official amount proposed by the Administration for FHIP in FY2009 is 
$26 million, it includes $6.8 million in set-asides, leaving $19.2 million for FHIP 
activities - a 15% cut from the final budget for FY08. 

While we have seen some recent improvements, HUD has also had its share of 
management problems in past years with regard to FHIP. There have been delays in the 
publication of Notices of Funding Availability (NOFA), delays in the announcement of 
funding awards, and further delays in negotiation of contracts that have caused eligible 
organizations to lose funding, staff, and other resources because they do not have 
consistent funding. Delays caused by the NOFA process have also caused budget 
carryovers and occasioned criticism from Congress because funding is not always 
obligated as quickly as it could be. A 2001 report by the National Council on Disability 
recommended that FHIP be revitalized in light of significant operational flaws that 
adversely affect enforcement. 101 


1U0 FHIP was a pilot program from 1989 to 1993. It was authorized as a program in 1994. 
101 Reconstructing Fair Housing, National Council on Disability (November 6, 2001). 
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In FY2009, the President's budget proposal is listed as including $26 million for the Fan 
Housing Initiatives Program, but this masks a $6 million set-aside foT the Housing 
Discrimination Study of 2010. The Housing Discrimination Study (HDS) is an 
illegitimate use of FHIP funding, as HDS is designed purely as a research mechanism, 
and should be funded through HUD's Office of Policy Development and Research. 

FHIP applicants also cite concerns with the process by which FHTP applications are 
evaluated since similar applications sometimes receive vastly different scores. The 
evaluation process has often been described as a "lottery," with no consistent measures 
for evaluation panel members or from year to year. 

In addition, over the past five years, at least fourteen fair housing organizations 
nationwide have closed their doors due to lack of funding (sec chart below.) At least 
twelve other organizations have had to significantly curtail or eliminate then 
enforcement activities due to cutbacks, including reduction of staff. All told, 26 fair 
housing centers, or one quarter of all fair housing centers throughout the country, 
have closed or are at risk. In some cases, groups served densely populated and large 
metropolitan areas; in other cases, groups served an entire state and their closing 
continues to have a drastic effect on a substantial geographic area. 

Part of this problem is related to insufficient funding levels. Part is related to HUD's 
inconsistent system of funding organizations and its continued practice of funding new, 
and often unqualified, organizations at the expense of existing and experienced fair 
housing organizations. Substantial education and outreach funding is provided to 
organizations without faiT housing knowledge or experience. These are often one time 
grants that do little to promote fair housing, particularly as the organizations are 
unequipped to deal with any enforcement matters that may arise, hi addition, many of 
these groups are forced to contact qualified fair housing organizations to obtain the 
necessary information to even fulfill the requirements of the grant agreement. 
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Closed Fair Housing Organizations 


Organization 

Arkansas Fair Housing Council 


Cuyahoga Plan of Ohio, Inc. 


Housing For All 


Housing Opportunities Made Equal at NEWSED 

Community Development Corporation 

Inter mountain Fair Housing Council 


Jackson County Fair Housing Center 


Kansas City Fair Housing Center 


Leadership Council for Metro Open Communities 


Minnesota Fair Housing Center 


Montana Fair Housing, Inc. 

North Carolina Fair Housing Center 

Open Housing Center 


Tenant's Action Group of Philadelphia, Fair 
Housing Program 


Wyoming Fair Housing, Inc. 


Arkadelphia, AR 


Cleveland, OH 


Denver, CO 


Denver, CO 
Boise, ID 


Jackson, MS 


Kansas City, MO 


Chicago, TL 


Minneapolis/St. Paul, MN 


Missoula, MT 

Durham, NC 

New York, NY 


Philadelphia, PA 


Casper, WY 


Section V: The Costs of Segregation 

The costs of discrimination and segregation go far beyond those outlined in the Section I 
on the current foreclosure crisis and its impact on families and communities. Many of 
these costs have been documented in a recently published book. Segregation: The 
Rising Costs for America. The book was sponsored by NFHA and co-edited by James 
H. Carr and Nandinee K. Kutty. The book contains eleven chapters that explore costs 
related to employment, health care, education, social networks, and 
discriminatory/predatory lending. What follows is a brief summary of some of the key 
findings in the book as well as other research related to the costs of segregation. We 
encourage everyone to read the book for which there is an order form on the NFHA 
websi te at w w w .nati on a 1 f airh ou sin g . org . 

Employment Inequalities 

While employment gaps have narrowed in the past few decades, there are still 
significant differences in rates of employment between Whites, Blacks, and Hispanics. 
At the end of 2004, the employment rate for Whites was 63.2 percent and for Blacks was 
57 percent. For Hispanics, the Tate was actually higher at 63.9 percent; however, the 
unemployment rate for Hispanics at 6.7 percent was fifty percent higher than the 
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unemployment rate for Whites at 4.6 percent. The unemployment rate for Blacks at 10.8 
percent was more than twice the unemployment rate for Whites. 102 These differences in 
employment rates can be explained to some extent by discrimination in the employment 
marketplace and by factors associated with segregated residential living patterns. 

Recent research in six metropolitan regions by Margery Austin Turner of the Urban 
Institute finds that "minority workers (and especially low-wage Black workers) [are] 
overrepresented in central cities, while jobs (especially low-wage jobs) are situated 
widely throughout the suburbs." Even though there has been some movement of 
minority workers to residential suburban areas, "these arc often not the suburban 
jurisdictions that offcT the most promising job opportunities. Correspondingly, Black 
workers in particular aTC underrepresented in jobs that are located in predominantly 
White suburban communities." Turner adds that ". . .residential segregation continues 
to put considerable distance between minority workers, especially Blacks, and areas of 
greatest employment opportunity." 101 

In addition to a "spatial mismatch" between employment centers and African American 
and Latino neighborhoods. Turner identifies additional factors that affect employment 
opportunity and success: 

Skills and Experience 

Key work skills, such as cognitive skills, computer skills, and interpersonal skills, 
are a growing determinant of employment success, even for low- wage jobs. 
Racial segregation contributes to minorities' unequal educational attainment, and 
their disadvantaged position in the labor market. 

Information and References 

A job seeker's access to information about possible job openings and the 
employer's information about a candidate's likely performance are also 
important factors in determining labor market success. The spatial separation of 
employment centers from minority neighborhoods may prevent a minority job 
seeker from finding out about potential opportunities when they are advertised 
only in community newspapers, bulletin boards, or help wanted signs. In 
addition, many employers rely on referrals from existing employees to fill open 
positions, because so many jobs require cognitive and social skills. Social 
networks may determine what openings a job seeker learns about, and whether 
he ot she receives credible references. 

1112 Margery Austin Turner, "Segregation and Employment Inequality," in James H. Carr and 
Nandincc K. Kutty, cds.. Segregation: The Rising Costs for America (New York: ltoutlcdgc, 2008), p. 
133. 

103 Turner in Segregation, pp 165-166. 
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Prejudice and Discrimination 

There is strong evidence that prejudiced attitudes on the part of employers result 
in discrimination against qualified minority applicants. Blacks, in particular, are 
unlikely to he hired for jobs that require higher cognitive skills, such as daily 
computer use, arithmetic, and customer interaction. Residential segregation may 
sustain minorities' misperceptions and fears about Whites. 104 

Paired testing research that showed that Black men were less likely than similarly 
qualified White men to be invited to apply or be offered an interview of employment 
dates back to 1990. More recent research shows that persons with names that identify 
them as members of a particular race or ethnicity are treated differently by potential 
employers, despite having similar qualifications. Those who submitted resumes with 
"White" sounding names (Emily and Brendan) were fifty percent more likely to receive 
callbacks from potential employers than those who submitted resumes with "Black" 
sounding names (Lakisha and Jamal). 10 ’ 

Educational Inequalities 

The demographics of housing and schools are deeply interwoven and their reciprocal 
rel a ti on sh i p i s i m por taut in un d ersta n din g h o w segrega ti on i s perpetu a ted . Si m pi y pu t, 
segregated neighborhoods create segregated schools because schools draw students 
from the surrounding geographic region. Alternatively, a school's socioeconomic and 
racial composition often serves as an indication of its academic quality and signals to 
parents and homeowners the desirability of the surrounding neighborhood. The effect 
i s th at segrega ted sch ool s rein force segregate d nei ghb orh ood s . M ore over, re si stan ce to 
and fear of in tegra tion often resul ts in Whi te flight, further exacerba ting neighborhood 
segregation and disparities in social, economic and racial/ ethnic representation. 1 * 

Since public schools are funded by property taxes, segregation deprives many school 
districts of important resources. In order to compensate for the reduced tax revenues as 
a result of reduced home values, municipalities may be led to increase tax rates, thereby 
creating new disincentives to move to those communities. In an amicus brief filed in 
2006 with the U.S. Supreme Court, a diverse group of housing scholars and research and 
advocacy organizations report that in 2002-2003, "only 28% of all White public school 
students (K-12) attended high-poverty schools (defined as schools where 40% or more of 


ltw Turner in Segregation. 

im Bertrand, Marianne and Sendhil Mullainathan. 2003. "Are Emily and Brendan More 
Employable than Lakisha and Jamal? A Field Experiment on Labor Market Discrimination." 
NBER Working Paper No. 9873. Cambridge, MA: National Bureau of Economic Research. 

1% Frankenberg, E., The Impact of School Segregation on Residential Housing Patterns, Harvard Civil 
Rights Project, 2002. 
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the students were eligible for free and reduced lunches)... In contrast 71% of all Black 
public school students and 73% of all Latino public school students attended high- 
poverty schools during the same period." 107 

Predominantly White schools also benefit from stability in teaching staff. A 2003 report 
by the Atlanta- Jour ml Constitution described a study by researchers at Georgia State 
University which found that "White teachers — who compose 80 percent of the state's 
teaching force - are much more likely to leave schools that sctvc higher proportions of 
Black students. The study found that 32 percent of White elementary school teachers left 
predominantly Black schools in 2001. This revolving door leads to less experienced 
teachers in the classroom at Black schools." 108 

In Segregation: The Rising Costs for America, Deborah McKoy and Jeffrey Vincent 
outline the effects on education of neighborhood concentrations of race and poverty: 

Impacts on Students and Families: Children in predominantly White schools 
have higher achievement scores and significantly higher rates of graduation than 
children in predominantly minority schools. 

Impacts on Teachers and Classrooms: Teachers in schools in neighborhoods 
with concentrated poverty have older and fewer instructional resources and less 
access to multimedia and technology resources. 

Impacts on Schools and School Districts: School operations are negatively 
affected by inconsistent fewer resources, and many activities and services, such 
as sports, art, music, healthcare, and security guards, are reduced or 
eliminated. 1011 

In contrast, the benefits of desegregation arc clear, and have been affirmed repeatedly by 
the Supreme Court itself, most recently in a case involving the University of Michigan 
Law School: 

In addition to the expert studies and reports entered into evidence at 
trial, numerous studies show that student body diversity promotes 

107 Brief of Amici Curiae Housing Scholars and Research & Advocacy Organizations in Support of 
Respondents in Parents Involved in Community Schools v. Seattle School District No. 1, et. al., op 
cit., p. 5, citing Gary Or field and Chungmei Lee, Civil Rights Project, Harvard University "Why 
Segregation Matters: Poverty and Educational Inequality" (January 2005), available at 
http: // www . civil.rightsproject.harv a:rd. edu/ research/de se g/Whv Sear e g Matters, pdf . 

1118 Atlanta Journal -Constitution, "Black Schools, White Schools" (June 22, 2003). 

,m Deborah L. McKoy and Jeffrey M. Vincent, "Housing and Education," in James H. Carr and 
Nandinee K. Kutty, eds.. Segregation : The Rising Costs for America (New York: Routledge, 2008), 
pp. 130-131. 
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learning outcomes, and "better prepares students for an increasingly 
diverse workforce and society, and better prepares them as 
professionals." ...These benefits are not theoretical but Teal, as major 
American businesses have made clear that the skills needed in today's 
increasingly global marketplace can only be developed through 
exposure to widely diverse people, cultures, ideas, and viewpoints. 11 n 

Health Inequalities 

For minority populations, especially African-Americans, confinement to segregated 
neighborhoods is, as we have seen, often practically equivalent to confinement to poor 
neighborhoods. While there are, in absolute terms, more poor Whites in the United 
States than poor Blacks, race plays a central role in determining the character of the 
typical neighborhood in w'hich a poor person lives. That is, "most poor White people 
are re siden daily located next to non-poor White people, while most poor African- 
Americans are concentrated in high-poverty neighborhoods." 111 And as one would 
expect, the link between poverty and ill health is also strong. There are many reasons 
for this, but a major element is the spatial mismatch in poor neighborhoods between 
residence and health care facilities and professionals. For example, while the 
overwhelmingly White Washington, DC suburb of Bcthcsda, Maryland, "has one 
pediatrician for every 400 children," the predominantly Black and poor neighborhoods 
in Washington's southeast side "have one pediatrician for every 3,700 children." 112 

Yet there is also reason to believe that the difficulty m gaining access to medical 
treatment is not the whole stOTy behind, for example, the fact that in 1998 the "a go- 
ad justed all -cause mortality Tate for Blacks [w'as] one and a half times as high as that of 
Whi tes" — a number that hadn't changed in forty years. 113 Further research has found that 
for a wide range of types of medical care, "African-Americans and members of other 
minority groups are less likely than Whites to receive appropriate medical treatment 
after they gain access to medical care... and [this] is not accounted for by differences in 
socioeconomic status, insurance, or disease severity." The mechanisms underlying these 
disparities are still unclear, but sociologists strongly suspect that "negative stereotypes 
of race and residence play a role." 11 ' 1 

In their chapter in Segregation, Dolores Acevedo-Carcia and Theresa L. Osypuk offer 
further documentation of grave racial health disparities. For example, they note that 

1,11 Grut.ter v. Bollinger, 123 S.Ct 2325 (2003). 

111 David It. Williams and Chiquita Collins, "Racial Residential Segregation: A Fundamental 
Cause of Racial Disparities in Health," Public Health Reporters, v. 116 {Sept. /Oct., 2001), p. 409. 

1,2 Gregory R. Squires and Chari s E. Kubrin, Privileged Places, (Colorado: Lynne Rienner, 2006), p. 
12 . 

113 Williams and Collins, "Racial Residential Segregation," op. cit., p. 405. 

114 Ibid., p. 411. 
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"even after taking into account maternal age, education, and health behaviors and 
medical risk factors during pregnancy. Black babies are more likely to be of low birth 
weight" than White babies. 115 This is all the more troubling in light of the fact that "Black 
babies bom to immigrant mothers are significantly less likely to be of low birth weight 
than their counterparts born to (presumably genetically similar) U.S.-bom Black 
mothers." 116 

Accvcdo-Garcia and Osypuk also note that after controlling for age, income, education, 
and location, "Blacks were more likely than Whites to live in inadequate housing." This 
means, for example, that Blacks arc more likely to be exposed to household allergens 
from "mold, mice and rates, cockroaches, and dust mites," each of which can be 
associated with asthma. 117 Additional dangerous exposure to toxins and illness often 
occurs as a result of the presence of lead in the household, unsafe drinking wateT, 
ineffective waste disposal, and overcrowding. 1 1B 

Acevedo-Garcia and Osypuk discuss a housing mobility program that was sponsored by 
HUD and which appears to demonstrate the clear link between poor neighborhoods, in 
which minorities are disproportionately represented, and negative health outcomes. The 
Moving to Opportunity (MTO) experiment moved eligible participants from center-city 
public housing located in high-poverty neighborhoods in five metropolitan areas. 
Participants "were randomly assigned to one of three groups:" 

1. The treatment group (also referred to as the experimental or MTO group) was 
offered both a Section 8 housing voucher that could be redeemed only in a low- 
poverty neighborhood.. .and housing search counseling. 

2. The Section 8 group was offered a geographically unrestricted Section 8 housing 
voucher. 

3. The in-place control group did not receive a voucher, but remained eligible for 
public housing. 1 iy 

Remarkably, "the MTO demonstration has shown better health in the MTO group, and 
in some instances also in the health of the regular Section 8 voucher group vis-a-vis the 
control group of public housing families." 120 "MTO adults also showed significant 
improvement in mental health, including reductions in psychological distress and 
depression, and increasing feelings of calm and peacefulness." 121 


1,15 Segregation, p. 198. 

116 Ibid. 

117 Ibid., p. 206. 

IIX Ibid., p. 207. 

1M ibid., p. 209-210. 

120 Ibid. 

121 Ibid. 
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Segregation and the scholarly work that informs its chapters demonstrate clear and 
entrenched causal connections between discrimination, segregation, and confinement to 
high -poverty neighborhoods and poor education, lack of job opportunities, and health 
disparities. The book succeeds in its aim of proving, once and foT all, that it is time to 
ensure that the opportunities so many of us have depended on for success in our lives 
are delivered to all Americans. Indeed, a compelling argument is made that "many of 
the programs or opportunities needed to promote economic mobility for historically 
disadvantaged groups... arc the same programs that would benefit most Americans." 122 
The bad news is that for too long our nation has been divided by injustice; the good 
news is that the endeavor finally to secure justice would better our prospects by 
unifying our country. 


Section VI: Recommendations 

This report documents a problem too costly for our country to ignore. We can no longer 
tolerate housing discrimination and the persistence of segregated neighborhoods. Many 
of the recommendations that follow require additional funding, but these funds 
represent a small fraction of the cost of failing to address what are comprehensive social 
and economic ills. Some of these recommendations require only a change in policy. All 
are necessary to achieve our nation's goal and the benefits of balanced and integrated 
living patterns. 

Increase Fair Housing Funding and Focus Resources on Investigations 
Enact the Housing Fairness Act 

Introduced in 2007, the Housing Fairness Act (H.R. 2926/S. 1733) represents a significant 
re dedication to fair housing funding by the Congress. The legislation authorizes funds 
to root out housing discrimination through a $20 million nationwide testing program, a 
doubling of the funding authorization for the Fair Housing Initiatives Program to $52 
million, and the creation of a $5 million competitive matching grant program for private 
nonprofit organizations to examine the causes of housing discrimination and 
segregation and their effects on education, poverty, and economic development. The 
nationwide testing program alone would allow for 5,000 paired tests, amounting to an 
average of fifty paired tests in each of the nation's one hundred largest metropolitan 


122 James H. Carr and Nandinee K. Kutty, "The New Imperative for Equality," in Segregation: The 
Rising Costs for America, op. cit, p. 34. 
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statistical areas (which contain 69 percent of the nation's population). NFHA urges the 
Congress to pass this important legislation. 

Increase Appropriations for the Fair Housing Initiatives Program 

NFHA calls on HUD and Congress to increase appropriations for the Fair Housing 
Initiatives Program to at least $52 million in fiscal year 2009 to meet the demand. In 
FY2006, foT example, 269 organizations applied for FHIP funding - a total of $51.75 
million in requests - but only 102 groups received grants totaling $18.1 million. In FY 
2007, only 87 groups received grants: 55 organizations received Private Enforcement 
Initiative (PEI) grants ($14 million) and 32 groups received Education and Outreach 
Initiative (EOT) grants (3.1 million) for a total of $17.1 million. (HUD has not publicly 
released the number of organizations that applied in FY2007.) 

An appropriation of $52 million would enable FHIP recipients to address thousands of 
additional complaints. This increase also has the potential to accomplish two important 
goals: 

1. encourage those encountering housing discrimination to come forward to file 
their complaints with greater hope of resolution; and 

2. provide fair housing groups w T ith the capacity to address larger systemic issues, 
including sales practices, predatory lending practices and insurance policies that 
are discriminatory. 

Restructure the Fair Housing Initiatives Program 

We applaud HUD for following NFHA's suggestion of creating a three-year grant cycle 
for qualified full-scrvicc private nonprofit fair housing organizations beginning in 2005. 
Currently, 39 organizations are funded at that level. While this longer-term funding 
provides some stability, it also constrains the funds available to other qualified 
organizations because the funding level is so low. A total of only 55 organizations 
received enforcement grants ranging from $70,000 to $275,000. 

As outlined in NFHA's proposal entitled A Reformed Fair Housing Initiatives Program: the 
Private Enforcement Initiative,™ FHIP should include funding to provide training to 
agency personnel and to implement programs to improve and enhance agency 
performance. The minimum grant award should be $300,000 annually and increase to 
$1 million annually depending upon the service area's population size, number of 
investigations handled, demographics and other performance measures. 


125 5cc A Reformed Fair Housing Initiative Program: the Private Enforcement Initiative, NFHA (2005). 
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Fund an Annual National Media Campaign 

NFHA calls on HUD to abide by the FHTP authorizing statute to fund an annual national 
media campaign ratbeT than violating tbc statute as it has for the past three years. In 
2005, HUD failed to fund a national campaign. In 2006, HUD funded a $300,000 
hurricane-based campaign through the New York State Human Rights Commission, 
which HUD has since characterized as a national media campaign. In 2007 it violated 
the statute by funding an advertising agency for the campaign Tathcr than a non-profit 
organization representing groups of persons protected by the Fair Housing Act. 124 HUD 
awarded $1 million to New America Media to develop a campaign to educate the public 
about discriminatory lending. 

Create an Independent Fair Housing Enforcement Agency 

An independent fair housing agency should replace HUD's Office of Farr Housing and 
Equal Opportunity (FHEO) in order to provide the United States with a truly objective 
and effective civil rights enforcement institution. Year after year, we have documented a 
paucity of cases, mismanagement of investigations, and a failure to charge cases. No 
improvements have been forthcoming, and HUD's failures have allowed not only foT 
continued residential segregation in this nation but for a host of economic and social 
costs associated with such segregation. 

Currently, when a fair housing/lending complaint is filed against a HUD program, or a 
HUD-funded agency or organization (public housing authorities, for example), HUD's 
FHEO is responsible for investigating the complaint. This puts FHEO in a position of 
investigating its own agency. There are inherent conflicts of interest within HUD. The 
Office of Fair Housing and Equal Opportunity must investigate discriminatory claims 
involving programs and entities funded by other offices of HUD. For example. Flags taT 
Bank was found to violate the federal Fair Housing Act. HUD received notice of the 
judge's decision. Flagstar Bank is a FHA direct endorsement lender, which means that 
FHA accepts loans from the bank without oversight. FHEO was supposed to report the 
fair housing act violation to FHA and ask that the FHA direct endorsement privilege be 
rescinded and HUD was supposed to issue a debarment of doing business with Flag 
Star. Even after a second federal fair housing act action, FHEO and HUD never took any 
action against Flagstar Bank. 

As FHEO must coordinate its efforts with many other offices at HUD, this compromises 
what should be independent, objective investigations, putting them through the litmus 

124 42 USC 3616a section (d)(1) states: "The Secretary, through contracts with one or more 
qualified fair housing enforcement organizations, other fair housing enforcement organizations, 
and other nonprofit organizations representing groups of persons protected under title Vlll of the 
Civil Rights Act of 1968 [42 U.S.C. 3601 et seq.], shall establish a national education and outreach 
program. 
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test of public policy considerations and the very real issue of being ranked lower than 
other HUD priorities. In addition, HUD collaborates with many actors in the real estate, 
lending and insurance communities who may also be the subjects of investigations. 

Other recommendations in this report about HUD and related programs should be 
incorporated into an independent fair housing agency. 

HUD and DOJ Must Use Their Full Authority to Enforce the Fair Housing Act 

HUD Must Enforce the CDBG Requirement to Affirmatively Further Fair 

Housing 

HUD's Community Development Block Grant (CDBG) funding is the only other federal 
funding source available for fair housing activities. With the level of housing 
discrimination that NFHA has documented in its annual Fair Housing Trends Reports, 
NFHA urges HUD to promulgate enforceable and meaningful regulations requiring 
local jurisdictions to include fair housing in their comprehensive plans and their funding 
decisions. Those regulations should require that Analyses of Impediments to Fair 
Housing Choice (AIs): are prepared; accurately reflect the community's needs; describe 
strategics to improve fair housing compliance; arc followed; and are updated at least 
every five years. If a state or local government fails to comply with these obligations, 
the regulations should require that HUD reduce or terminate CDBG funding. HUD's 
Office of Community Planning and Development (CPD) should require recipients to set 
aside adequate funding for fair housing education and enforcement staff and associated 
costs. 

HUD and DOJ Must Improve Their Processing of Cases 

With the annual number of complaints approaching 27,000, and the estimated number 
of violations more than four million, it is insufficient that last year HUD issued only 31 
charges of discrimination and DOJ filed only 35 cases, 16 of which were HUD election 
cases, and therefore duplicate some of the HUD charges. These numbers speak for 
themselves. HUD must have consistent and quality standards for investigations, ensure 
its investigators are well versed in legal standards and case law, and improve its case 
processing so that cases arc investigated in a timely manner. In addition, HUD has 
spent millions of dollars in the past twenty years educating builders about design and 
construction requirements. No builder can fail to be acquainted with these 
requirements. HUD should move these resources to systemic enforcement of the law. 

DOJ Must Follow the Statute and Pursue Cases Charged by HUD 

The Fair Housing Act as Amended (1988) clearly states that DOJ must pursue cases 
charged by HUD. DOJ took the position in 2005 that it is not required to file these cases 


2008 Fair Housing Trends Report / Page 71 


National Pair Housing Alliance 




381 


but that it may instead perform additional investigations, thereby prolonging and 
duplicating the process. 

In addition, there are two areas of enforcement at DOJ that have been underutilized in 
recent years: cases brought under their testing program and mortgage and predatory 
lending cases. Cases in those two areas have dropped precipitously in the past few 
years. With this undcru tilization, DOJ is neglecting its opportunity and obligation to 
fight housing discrimina tion. 

DOJ Must File Disparate Impact Cases 

DOJ has publicly stated its position that it will not litigate disparate impact cases 
involving housing discrimination. 125 Disparate impact cases are crucial in the fight 
against housing discrimination. Many rental, sales, lending, insurance, and related 
policies are not discriminatory on their face, but have a disparate impact on members of 
protected classes. Even though there may not be any intent in the policy, it can have just 
as detrimental an effect on individuals and families trying to find housing. 

Address Unfair and Predatory Lending Practices 

Fair housing centers are at the forefront of the foreclosure crisis — working to counsel 
people who have been victims of housing discrimination and predatory lending 
practices and finding ways to enforce the laws intended to protect them. Today, too 
many individuals and families are targeted for abusive home loans that strip away their 
hard-earned home equity and put their homes at a high risk of foreclosure. People of 
color arc at greater risk of losing their homes - and their hard-eamed wealth — as a result 
of high -cost, risky lending and abusive servicing. 

Congress must enact com prehen si ve predatory lending legislation that includes: 
effective rights and remedies; prohibitions against steering; a designation of "high -cost" 
that includes all loan fees; a ban on yield spread premiums; a ban on pre-payment 
penalties; no federal preemption; and advanced disclosure of costs and fees. NFHA 
supports S.2452, the Home Ownership Preservation and Protection Act. 

The Federal Reserve and other regulators should expand their fair lending examinations 
to substantially include the actions of the affiliates and third party vendors of their 
member lending institutions. The Federal Reserve must enact a strong rule under the 
Truth in Lending Act. The proposed rule states only that creditors would be prohibited 
from engaging in a pattern or practice of extending credit without considering 
borrower s' ability to repay the loan; it does not allow for individual or group 
complaints. This is too burdensome and would probably make it impossible for an 

125 HUD HUB Directors' meeting Rhode Island 2003. 
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individual to do anything to Temedy his or her situation. The final rule must, among 
other things, do the following: ban pTe-payment penalties and yield spread premiums; 
restrict bait-and-s witch tactics, especially at the closing table; cover all loans, not only 
subprime loans; require the verification of income on all home mortgages; and require 
escrowing of taxes and insurance. 

To assist those currently in bad loans and at risk of foreclosure. Congress must enact 
strong legislation that permits bankruptcy courts to restructure mortgages on a family's 
home. NFHA supports S.2636, the Foreclosure Prevention Act and H.R.3609, the 
Emergency Home Ownership and Mortgage Equity Protection Act of 2007. 

In the face of countless studies demonstrating the targeting of minority homebuyers by 
unscrupulous lenders, HUD has initiated only 3 faiT lending investigations since FY2006 
and has processed only 137 fair lending complaints; Justice filed only 4 cases in FY2007. 
Combined, this amounts to only 10 percent of the cases that private groups have filed. 
Since federal financial regulatory agencies refer fair housing cases to the Department of 
Justice, it is clear that these agencies have failed in their responsibility to identify and 
counteract discriminatory and predatory lending practices. They need to improve 
training on these issues and increase the attention and importance assigned to fair 
housing requirements. 

Require New Construction to Meet Fair Housing Standards 

Multi-family loan originators, the GSEs and regulators should ensure that new 
construction multi -family housing loans comply with the accessible design and 
construction requirements of the FaiT Housing Act. They should institute appropriate 
due diligence requirements to ensure multi-family design and construction compliance, 
including (at a minimum) plan review, architect and developer certification of 
compliance with FHA and identification of the FHA safe harbor Telied upon, contractor 
certification and on-site review. If lenders ensured that borrowers complied with the 
law, it would benefit millions of Americans. According to the National Center for Health 
Statistics, 34.3 million people (12 percent of the U.S. population) are physically limited in 
their usual activities due to a chronic condition. More than 7 million use assistive 
technology — canes, walkers, and wheelchairs— for mobility impairments, and more than 
4 million use assistive devices such as back braces and artificial limbs to compensate foT 
musculoskeletal impairments. This number will likely grow as veterans return from Iraq 
and Afghanistan. These veterans deserve to find apartments that are accessible, as 
required by law. 
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Gulf Coast Recovery Efforts Must Improve 

Increase Funding for Housing Recovery in the Gulf. 

Two and a half years after Hurricane Katrina, people of color and low- and moderate- 
income people in communities all across the Gulf Coast still have nowhere to live or 
insufficient funds to fully rebuild their homes. More resources are needed to complete 
the task of rebuilding in a way that provides safe, decent and affordable options to all 
residents of the region. Congress must pass S. 1668 or other measures to provide these 
resources. 

Strengthen the Fair Housing Requirements of CDBG. 

CDBG funds are required to be spent in ways that affirmatively further fair housing, but 
the specifics of this mandate remain ambiguous. NFHA and its members in tire Gulf 
have found a host of ways in which CDBG grantees all across the Gulf have fallen short 
of fulfilling this fair housing mandate., without consequences. HUD must strengthen the 
regulations that implement this requirement and provide mare effective oversight. If HUD fails 
to act, Congress must step in. 

Increase the Transparency, Accuracy and Timeliness of Public Information 

While disbursing the funds, rather than reporting on them, is an understandable priority 
in the aftermath of a disaster the magnitude of the 2005 hurricane season, good public 
reporting systems are also critical to ensuring that those funds are spent appropriately. 
For CDBG grantees in the Gulf, there have been considerable time lags in making 
accurate, understandable information about their spending available to the public in a 
readily accessible form. Further, current regulations do not require grantees to make 
public any information about the extent to which the funds benefit members of classes 
protected under the Fair Housing Act. HUD must work with grantees to improve the CDBG 
reporting systems, and it must strengthen the fair housing reporting requirements. 

Improve Eligibility Requirements and Disbursement Systems 

Disaster recovery funds must get into the hands of those who need them more quickly, 
more fairly and with a more transparent process. Two and a half years after the 
hurricanes, too many people in the Gulf still have not received the assistance they need 
to rebuild or return to their homes. Some grantees have established guidelines that 
arbitrarily and unfairly exclude particular groups from eligibility for assistance. In 
Mississippi, residents whose homes experienced damage from hurricane-force winds, 
but no storm surge damage, cannot receive assistance. In Mobile Comity, AL, 
homeowners who had "deferred maintenance" prior to the storm cannot receive 
assistance. And in all of die locations where NFHA and its members are working. 
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homeowners have great difficulty getting timely and accurate information about how 
eligibility for assistance is determined, how their grants were calculated, and the status 
of their applications. These systems must he improved and made more transparent and 
responsive to the public. 
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Introduction 

In 2008, the headlines have been filled with talk of 
growing foreclosures and the risks of subprime 
loans. Foreclosures are expected to impact the 
African-American community 
disproportionately — the Center for Responsible 
Lending (CRL) estimates that I in 10 recent black 
borrowers may be affected. 1 This is due in part to 
the increased likelihood that blacks will have a 
subprime or high-priced loan: 54% of all loans to 
blacks were high-ratc in 2006, compared to 47% 
for Latinos and only 18% for whites. This crisis 
may have already impacted black homeownership 
which has declined from 49.1% at its high in 2004 
to 47.2% in 2007 — the lowest of any group. 
Homeownership is the key to financial security for 
many and home equity accounts for two-thirds of 
African-American assets, compared with only 
40% for white families. 2 Now there is increasing 
evidence that some banks and brokers targeted 
some African-American communities for high- 
priced loans in what may be called '‘reverse 
redlining” yet it appears the federal government is 
not aggressively pursuing its role in enforcing the 
nations fair housing laws. 


Minority Targeting & Fair Housing Enforcement 
According a new report from the National Fair 
Housing Alliance (NFHA), a lack of federal civil 
rights enforcement has contributed to the subprime 
crisis. Several studies have shown that African- 
American borrowers arc being targeted by brokers 
and others for high-priced loans. One study by CRL 
found that borrowers of color are 30% more likely 
to receive a higher-rate loan than whites even after 
accounting for differences in creditworthiness. 
Another study found that high-income blacks in 
predominantly minority neighborhoods are three 
limes more likely to receive a subprime loan than 
low-income whites. 3 


Homeownership Rato by Race & Ethnicity 
(1997-2007) 



Despite the growing evidence of targeting, the 
federal response has been weak. As can be seen in 
the chart above, NFHA reports that in 2007 there 
were 27,023 fair housing complaints based on race, 
disability, family status, national origin or other 
protected class (a slight decline from 2006). 62% 
were filed by private agencies operating under Fair 
Housing Initiatives Program (FI IIP) grants, 29% 
were filed by state and local agencies funded by Fair 
Housing Assistance Program (FHAP) grants and 
only 9% were filed at the federal level by either the 
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1 Ellen Schloemer et al. Losing Ground Foreclosures in ihe 
Subprime Market and Their Cost to Homeowners Center 
for Responsible Lending, 2006 

1 Squires, Gregory D. Why the Poor Pay More. Pracgcr, 
2004. 


3 Center for Responsible Lending. Unfair Lending The 
Effect of Race and Ethnicity on the Price of Mortgages 
(2006) and ACORN The impending Rate Shock A Study if 
Home Mortgages in 130 American Cities (2006) 




Department of Housing ami Urban Development 
(HUD) or the Department of Justice (DOJ). 
Mortgage complaints arc a small percentage of this 
total. DOJ tiled only one mortgage lending case in 
2007, and HUD has initiated only three fair lending 
investigations since 2006 and processed only 137 
fair lending complaints. In comparison, private fair 
housing groups tiled 1 .245 mortgage complaints in 
2007. 4 

An example of minority mortgage targeting comes 
from Baltimore, where the City of Baltimore sued a 
major lender for providing higher priced loans to 
poorer mostly minority neighborhoods and whose 
loans had resulted in more foreclosures than any 
other lender in the city. While 2.1% of this bank’s 
loans in predominately white neighborhoods ended 
in foreclosure (half the city’s average), over 8% of 
loans in predominately African-American 
neighborhoods were in foreclosures (a rate twice the 
city’s average). 5 

A key question is how many people who have 
subprime loans could have qualified for lower-rate 
prime loans and therefore were wrongly steered to 
inappropriate products? This issue has particular 
relevance given the dramatic growth of the market 
(from 8% of loans in the 2003 to 28% In 2006), and 
the fact that 70% of these loans have prepayment 
penalties that inhibit borrowers from refinancing. 6 
A study cited by the Wall Street Journal found as 
many as 6 1 % of subprime borrowers in 2006 could 
have qualified for more conventional products based 
on their credit scores. This compares to only 41% 
of the subprime loans made in 2000. 7 While this 
study did not account for all the variables that affect 
pricing, it certainly raises questions. 


4 All complaint siaiislics arc from the National Fair Housing 
Alliance 2008 Fair Housing Trends Report 

5 Baltimore v. Wdls Fargo, complain! available a! 

c Center for Responsible Lending. A Snaps hot of the 
Subprime Market. November 28, 2007. 

7 Brooks & Simon, “Subprime Debacle Traps Even Very 
Creditworthy Wall Street Journal. December 2007. 


NULPl Housing Discrimination Fact Sheet 


Federal Funding for Fair Housing 
Despite the growing scale of the problem, federal 
funding for fair housing has remained essentially 
level for the past few years, with a slight increase 
last year instituted by the newly Democratic 
Congress. This year the Bush administration is 
asking for $26 million for the FH1P program, which 
funds private fair housing agencies. This would be 
an increase except for the fact that $6 million of that 
money is actually for a separate HUD study, leaving 
only $19 million for fair housing enforcement — a 
20% cut from 2008. The administration has also 
proposed a slight decrease, for slate and local fair 
housing agencies funded under FHAP (from $26 
million to $25 million). 4 Agencies funded by these 
two programs accounted for 91% of fair housing 
complaints filed in 2007, As the scale of this crisis 
and its impact on minority communities becomes 
clearer, the need for these programs has never been 
greater. 



* All data trom the National Low Income Housing Coalition 
( www.nlibu.orj4 ). 
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A growing number allege unfair treatment in housing market 

By Deborah Barfield Berry and Robert Benlncasa, Gannett News Service 

WASHINGTON — Nearly 40 years after a national law banned housing discrimination, an increasing number of cbmplaints are alleging unfair 
treatment of minorities, the disabled, families and other groups. 

The Department of Housing and Urban Development and housing assistance agencies logged 10,328 complaints last year, a 12% jump from 
2005. That's the highest number since HUD started keeping track in 1990, when It included complaints from the disabled and families with 
children. 

“Some people want to say these are things thet happened in the old days.” said Kim Kendrick, assistant secretary for HUD's Office of Fair 
Housing and Equal Opportunity. "It doesn't happen in the ok) days. It happens today." 
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A Gannett News Service analysis of 44,000 housing discrimination complaints filed between 2002 and 2006 with HUD and its contract agencies shows allegations of 
unfair treatment are widely dispensed across the nation. 

In St. Louis, a mother complained a landlord tokJ her he wouldn't rent to families with pets or children. 

In Worcester, Mass., a man with kidney disease said a landlord refused to rent to him because his disability was "too much baggage." 

In San Jose, Calif., Hispanic families complained their apartment manager spoke disparagingly of Mexicans and gave their repair requests lower priority. 

In Chesterfield, Va. , a black woman said a white properly owner told her the house she was interested in "will not be sold to coloreds." 

"It was like he had Just punched me." said Nealie Pitts, 58, whose eyes stm fin with tears when she talks about the 2002 incident. 

Between 2002 and 2006, seven states and the District of Columbia averaged more than 10 housing discrimination complaints per 1 00,000 heusirg units, according to 
the GNS analysis. The average state rate was 7.6 complaints per 100,000 units. 


The highest was Nebraska with 17, followed by Kansas, Iowa. Missouri, North Dakota, Hawaii and Wyoming. According to officials in some of those states, the 
reasons range from aggressive work by fair housing groups to longstanding racial tensions to an rtlux of immigranls. 

Nebraska has a history of racial divisiveness and now faces a growing immigrant population, according to heusing officials and lawmakers there. 

'These things are part of the reality of the community we're in," said Gary Fischer, general counsel for Family Housing Advisory Services Inc. in Omaha. 'They didn't 
get that way overnight. I do not think Nebraska is unique. That's the fabric here, but that's the fabric in many places.” 

States with the lowest average complaint rates were Alaska, Minnesota, West Virginia and Wisconsin. All had fewer than four complaints per 100,000 units. 

The 1968 Fair Housing Act, amended in 1988, bans discrimination in the heusing market based on disability, race, sex, national origin, religion, skin color or whether a 
family has children. The law covers rentals, purchases and financing. 

Reasons for the growing number of discrimination complaints vary, housing officials say. Some areas are dealing with new waves of immigrants. Others have old 
heuses that aren't readily accessible to the disabled. 

Last year's record number of complaints also could result from stepped-up enforcement and efforts by HUD and other agencies to make people aware of their rights. 

housing officials say 

Agency's performance criticized 

But critics of HUD say the agency is too slow to investigate complaints. And they note federal hoiEing officials filed a civil discrimination charge in only 1% of the 
complaints they received last year. 


HUD officials say the law requires them to work with both parties in a case to try and reach a settlement. Last year, 36% of the complaints to HUD were settled. 
Federal officials and fair housing advocates say it's difficult to know whether housing discrimination is on the rise in a particular area. But they agree the problem is 
more pervasive than the number of complaints suggests. 

Many victims believe filing a complaint isn't worth the trouble or don't know where to go. government studies show. And although the Fair Housing Act protects illegal 
immigrants, they're unlikely to complain for fear of bang deported, civil rights groups say. 


Private housing groups also get complaints that aren't included in the data. 


The GHS analysis also found that: 

• Counties in the top 20% for housing discrimination complaint rates over the lest five years tend to be less racially and ethnically diverse than ceunties In tha bottom 
20%. 

• Race-related complaints were most common in the South, where they accounted for nearly half of complaints last year. Race-related complaints made up 44% of 
cases in the Midwest, 32% in the North and 28% in the West 

• In almost one third of counties, no housing discrimination complaints were tiled with HUD or its cortract agencies between 2002 and 2006. Most of those counties 
had fewer than 10,000 households. 


• Housing discrimination complaints related to disability are as common as those related to race. 

Nationally, disability-related cases accounted for 40% of complaints filed with HUD end its contract agencies last year Race-related complaints accounted for 39%. 
Housing experts expect disability complaints to climb as the nation's population ages and okJer Americans better understand their housing rights. 

Peter Raimondi, a 79-yeer-old polio victim who uses crutches, filed a housing discrimination complaint four years ago after his condominium board in Bel Air, Md., 
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refused to let him install a curb cut and ramp near his condo. 

A judge recently sided with Raimondi. The case is on appeal. 

“I dort think people do it out of malice," Raimondi said of discrimination against the disabled. "I think they don't know." 

Discrimination more subtle today 

Even when complaints are filed, proving them can be difficult. Last year, HUD dismissed 40% of complaints, citing lack of evidence One reason may be that housing 
discrimination today can be subtler. 

■The days are gore when people say, We don't rent to you people," said John Simonson, who in 1977 led the first national study on racial discrimination in housing. 
"In rentals they treat you nicely. They just don't give you the unit. 1 ' 

Still, some housing advocates say federal officials aren't doing enough to deter hemeowners, real estate agents, landlords and others from breaking the law. 

HUD must investigate discrimination complaints within 100 days. But a 2005 report by the Government Accountability Office found tho agency missed that deadline in 
more than a third of cases. 

HUD officials say they have boosted training to improve response time. 

In addition, the agency has launched IS high-profile investigations in the last two years, including two in Louisiana linked to events after Hurricane Katrina. 

After the 2005 hurricane, New Orleans officials complained to HUD about websites that were offering emergency housing for "whites only." 

"We all thought that kind of issue was over with,* said James Perry, executive director of the Greater New Orleans Fair Housing Action Center. “It means we have a 
lot more work to do." 

Share this slory: 

MiM it Dlgg clel.ldo.us News vine Reddit Facebook Wh«r> ihls» 


Find this article at: 

htlp:/fw*w. u30today.conVn0*VnaSon/2O(]7-O9-28-hou3ln9-man_N hkn 

1 & Click to Print 1 fifflfUbBIfiMMUHBIICtai 

a Check matxnto Include the list of links rersrenced in the article. 


copyright SOM USA TODAY, * «Mtlociof0.nn«l Co. tie. 


2 of 2 


6/1 1/2009 3:37 PM 



391 


Children and disabled pushed away; Housing discrimination persists despite federal law 
TELEGRAM & GAZETTE (Massachusetts) June 9, 2008 Monday 

1 . 

Copyright 2008 Worcester Telegram & Gazette, Inc. 

All Rights Reserved 

TELEGRAM & GAZETTE (Massachusetts) 


June 9, 2008 Monday 
ALL EDITIONS 


SECTION: LOCAL NEWS; Pg. B1 
LENGTH: 1387 words 

HEADLINE: Children and disabled pushed away; 

Housing discrimination persists despite federal law 

BYLINE: Thomas Caywood, TELEGRAM & GAZETTE STAFF 

BODY: 


Franklin Sagbay and Julia Campuzano already had paid a $725 security deposit on a Worcester 
apartment late last year when they showed up to get the keys from the landlord. 

They left empty-handed and as victims of illegal housing discrimination - a problem that activists 
working to enforce housing anti-discrimination laws say persists here and across the nation four 
decades after Congress passed the landmark Fair Housing Act. 

Mr. Sagbay, Ms. Campuzano, her husband, her 5-year-old daughter and another adult roommate 
had planned to live in a Birch Street apartment. Mr. Sagbay had handled the arrangements for the 
roommates up to that point, and that day in late November was the first time the landlord, Van Le 
of Dorchester, had met Ms. Campuzano. 

When Mr. Le saw that Ms. Campuzano was pregnant, he allegedly refused to hand over the keys, 
or to refund the security deposit, according to a pending housing discrimination complaint filed 
recently with the Massachusetts Commission Against Discrimination. 

Mr. Le allegedly pointed at Ms. Campuzano's swollen abdomen and told the prospective tenants 
that he didn't want any babies in the apartment. Mr. Le’s telephone wasn't answered over the past 
two weeks, and the real estate agent listing the apartment said the building has since been 
foreclosed upon and that she didn't have any way to reach Mr. Le. He had not yet responded to 
the MCAD complaint by press time, officials said. 
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"I didn't know where I was going to go with my kids," Ms. Campuzano said recently through an interpreter. 

She said the rejection hurt and angered her, but she didn't realize she had been a victim of illegal 
housing discrimination until later when she told the story to a hospital social worker. 

"We're human beings. We deserve a place to. live like anybody," she said. 

The roommates eventually found another apartment, but the rent is higher than the one they were 
turned away from, they said. 

The Fair Housing Act bars housing discrimination on the basis of race, color, religion, national 
origin, gender, children and disability. State law further outlaws housing discrimination in 
Massachusetts on the basis of ancestry, marital status, public assistance, military service, sexual 
orientation and age. 

The growing number of complaints such as the one lodged by Mr. Sagbay and Ms. Campuzano 
represent a tiny fraction of the actual incidences of housing discrimination, according to the 
National Fair Housing Alliance. The advocacy group's 2008 report estimated the 27,023 housing 
discrimination complaints filed nationally last year at less than 1 percent of the actual number of incidents. 

Legal Assistance Corporation of Central Massachusetts - a nonprofit legal agency based in 
Worcester that filed the complaint on behalf of Mr. Sagbay and Ms. Campuzano - logged 1 14 
housing discrimination complaints last year from across Worcester County. The agency is on 
pace to top that number this year, having received 50 complaints through the first four months of 
this year. 

Many of those complaints are resolved fairly quickly wheu one of the agency's lawyers contacts 
the landlord, but in egregious cases and those in which the landlord refuses to comply with the 
law voluntarily, LACCM files a complaint with the state discrimination commission or in state 
court. Most of those complaints are settled prior to trial or a state public hearing with the landlord 
agreeing to pay monetary damages, attend fair housing training and turn over records so their 
business practices can be monitored, officials said. 

"Housing discrimination really affects people’s chance for success in life and has more significant 
impact than other kinds of discrimination. It affects access to jobs, education, transportation and 
safe communities," said LACCM Executive Director Jonathan L. Marinina. 

"There is some ignorance in the community about what the fair housing act requires," he added. 

"But there are people who know what the law is and continue to discriminate, and that's very concerning." 

Most of the cases handled by the agency involve discrimination against disabled people and 
people with children, but race and housing subsidies also generate a number of complaints in 
Central Massachusetts, he said. 
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A Holyoke-based housing agency, the Massachusetts Fair Housing Center, also investigates 
housing discrimination complaints in northern Central Massachusetts, particularly in the 
Fitchburg and Leominster areas, and state law enforcement officials prosecute some housing 
discrimination cases too. 

Early last month. Attorney General Martha Coakley’s office hit an Orange mobile home park 
operator with a housing discrimination lawsuit alleging the company wouldn’t allow a disabled 
resident, who recently had multiple foot surgeries, to install a handicap ramp. The case, which is 
pending in Franklin Superior Court, targets Leisure Woods Estates, owner of Leisure Woods 
Mobile Home Park on East River Street 

Erica L. Johnson, a program director with the Massachusetts Fair Housing Center in Holyoke, 
said her agency, which is solely focused on investigating and preventing housing discrimination, 
is busier than ever. The agency typically investigates 300 to 400 cases of housing discrimination 
a year in Central and Western Massachusetts, she said. 

LACCM and MFHC divide their efforts between educating landlords and tenants about fair 
housing laws and investigating complaints. 

"We have had some big cases in that area," Ms. Johnson said of Leominster and Fitchburg. "They 
were cases of national origin discrimination. But across the board, whether it's out there or back 
here, the ones we see most often are disability discrimination and children. Landlords will say 
right out, 'You have kids? You can't live here.’" 

Over the last four years, she said, the agency's lawsuits against landlords have all been settled out 
of court, and the settlement agreements prevent her from identifying specific landlords publicly. 

In one current case, she said, the agency got wind of a landlord who discouraged people with 
children from trying to rent apartments. So the agency sent out two investigators to try to verify 
the complaints. 

"The first was a woman with kids," Ms. Johnson said. "The landlord was like, ’Oh, well, you 
know, I don't know if you would like it here. I don't know if it’s going to work out for you here. I 
think you'd like it better somewhere else.' " 

The next investigator, who told the landlord she didn't have kids, got the red carpet treatment, 

Ms. Johnson said. 

LACCM also conducts such "paired tests" using trained volunteers, who earn a small stipend. 

The testers each attempt at different times to rent an apartment or house. The only significant 
difference between the two in any given test is that one has children or is handicapped or is a 
member of a particular race and so on. 

A $230,000 grant from the U.S. Housing and Urban Development Department awarded to 
LACCM in October requires the agency to do at least 50 paired tests in Worcester County this year. 
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Worcester also has dedicated a city employee, whose salary is funded in part by the HUD grant, 
to do outreach to tenants and landlords about housing discrimination, Mr. Mannina said. 

Older rental homes contaminated with lead paint are another frequent source of housing 
disc rimina tion here. Some landlords use the presence of lead paint, a known danger to small 
children, as an excuse not to rent to families with children, but Mr. Mannina said the law requires 
them to have it removed. 

"It's absolutely clear under Massachusetts law that that is illegal discrimination," Mr. Mannina 
said. "If the landlords are in the rental business and can't afford to de-lead, they shouldn't be in 
the rental business." 

But Mr. Mannina and Ms. Johnson point out that landlords are not required to rent to somebody 
just because they fall under one of the categories protected under state and federal laws. Bad 
credit, poor references and an inability to pay the rent all are legitimate business reasons to deny 
an apartment to a prospective tenant regardless of his or her race or family status or any other 
factor, they said. 

"The landlord has the right to pick the best possible tenant, as long as they can prove they are 
making choices based on legitimate business reasons," Ms. Johnson said. 

Contact Thomas Caywood by e-mail at tcavwood@teleeram.com 

GRAPHIC: GRAPHS; CHARTS 

(PHOTO) Jane L. Edmonstone is project attorney for the Worcester Fair Housing Project, and 
Jonathan L. Mannina is executive director of the Legal Assistance Corporation of Central 
Massachusetts. Worcester Fair Housing Project is a joint project between LACCM and the city of 
Worcester. (GRAPH 1) U.S. housing discrimination complaints filed (GRAPH 2) Local housing 
discrimination complaints (CHART 1) Breakdown of complaints (CHART 2) Breakdown of complaints 
(PHOTO) T&G StafPTOM RETTIG (GRAPHS, CHARTS) T&G StaffTDON LANDGREN JR. 
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WASHINGTON - The federal government is filing fewer housing discrimination charges even 
as consumer complaints against landlords, real estate agents and mortgage brokers have risen steadily. 

Most renters and buyers who seek help from the U.S. Department of Housing and Urban 
Development are unlikely to get relief for their complaints, which can include alleged 
discrimination by landlords and sellers based on race, religion, sex or disability. The agency is 
throwing out a growing number of complaints, federal data show. 

The housing agency, responsible for investigating and prosecuting cases under the Federal Fair 
Housing Act, filed 3 1 discrimination charges in 2007 and 36 in 2006. Charges for those two 
years combined dropped 65% from the last two years of the Clinton administration —111 
charges were filed in 1999; 82 in 2000. 

Complaints during the same period rose from fewer than 7,100 in both 1999 and 2000 to more 
than 10,000 in both 2006 and 2007. 

The agency settles most of its discrimination cases out of court, but the percentage of cases 
settled also is down. 

This year, the housing agency has charged 12 housing providers with discrimination and referred 
two cases to the Justice Department because of an alleged pattern of discrimination, agency data show. 

The National Fair Housing Alliance, a housing rights group, says HUD and Justice do not 
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vigorously enforce fair housing laws. "It's a drop in the bucket for the number of complaints that 
happen annually," CEO Shanna Smith says. 

Federal housing officials say cases may take years to resolve in court, so they prefer to negotiate 
settlements for victims. 

"We're obtaining the comparable relief that we would obtain in the court, and we're doing it 
faster," says Bryan Greene, HUD deputy assistant secretary for enforcement. 

The agency is settling more cases overall than during the previous administration, but the 
percentage of settled cases has declined. In 1999, HUD settled 778 cases, 42% of the total 
investigated. In 2007, it settled 948 cases — 36.5% of the total investigated. 

HUD dismissed nearly two-thirds of the 2,595 investigated complaints last year. The agency 
closes cases for reasons such as failure to locate the alleged victim, or for lack of evidence. The 
remaining 7,000 complaints go to HUD-certified and -funded local and state agencies. 

Housing cases at the civil rights division of the Justice Department, which prosecutes cases in 
which investigators find patterns of discrimination, also have dropped. The department filed 35 
civil lawsuits in 2007, marking a steady decrease since 1999. 

A Senate committee held a confirmation hearing last week for Steven Preston, President Bush's 
nominee to replace Alphonso Jackson as HUD secretary. Jackson resigned April 1 8 amid 
allegations of misconduct. 
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Last year, 10,000 people filed complaints claiming housing discrimination, HUD says. 
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Forty years after the passage of the Civil Rights Act of 1968, an African-American is leading in 
the race to become the next presidential nominee of the Democratic Party. It’s a long way from 
the days when blacks in the South were turned away from "white only" restaurants, told they 
couldn't live in certain communities or denied a loan because of the color of their skin. 

Or is it? 

Lewaraa Williams, who in December was allegedly denied an apartment at the Fountain View 
complex in Orange City because of her race, might think otherwise. So might black guests who 
were forced to wear wrist bands, pay extra deposits and endure other slights at the former Adam's 
Mark Hotel during the 1999 Black College Reunion in Daytona Beach. And the black Maryland 
lawmaker who in 2001 was told he would only be served in the back room of the Perry Package 
Store and Lounge in North Florida might also have some doubts. 

In fact, the U.S. Department of Housing and Urban Development reported that last year more 
than 10,000 people nationwide filed complaints of housing discrimination based on race, 
disability and other factors. 

Kim Kendrick, HUD’s assistant secretary for Fair Housing and Equal Opportunity, said the most 
blatant examples of discrimination are on the decline. But cases such as Williams' — in which she 
was allegedly told there were no apartments available when in fact they were — remain common. 
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"It happens a lot," Kendrick said. "[But] today it's more subtle -- what we get is 'there is nothing 
available.' Most people know now that you can't say you won't rent to somebody because of their race." 

HUD filed charges last week in the Fountain View case, after its investigation found reasonable 
cause to believe that apartment owner James Stevens of Orange City and manager Mildred 
Chastain of Deltona had violated the federal Fair Housing Act. 

According to charging documents, Williams became suspicious after being told there were no 
vacancies and had a family friend call the complex a short time later. That friend was told there 
were apartments available. A subsequent undercover investigation by WKMG-Channel 6 news 
had similar results: When a black employee went in and requested an apartment, he was told 
there were no vacancies. A half-hour later, a white employee was told apartments were available 
and was given a tour of the complex, according to the station's broadcast. 

If found guilty of violating the Fair Housing Act, Stevens and Chastain could each face fines of 
up to $16,000. A separate investigation by the Florida Attorney General's Office is ongoing. 

Williams' quick action and the subsequent video evidence helped the case move forward quickly. 

But Kendrick and others said most cases of discrimination go unreported. 

Mike Williams, a real estate salesman and chairman of the housing committee for the West 
Volusia branch of the NAACP, said that's because people often don’t know where to turn for help. 

"A lot of times when they get mistreated they don’t do anything about it," he said. "Some of it, 
from my experience, is that there is an ignorance of where to go or what to do." 

The Florida Commission on Human Relations, a state agency that investigates discrimination 
cases, is trying to change that. 

Spokesperson Leah Barber-Heinz said the agency should be the first stop for anyone who 
suspects they have been victimized. Calling a toll-free number or completing an online 
questionnaire is all that is needed to get the ball rolling. If the agency thinks there is something 
amiss, an investigator is assigned to look into the allegations. Depending on the findings, the case 
can then be pursued in-house or referred to the Florida Attorney General's Office or the 
appropriate federal agency. 

Discrimination warning signs 

*Gut check: Sometimes, just a feeling that something isn't quite right can be a signal. 

* Inappropriate questions: Rental agents should not ask questions about your race, age, religion or 
disability. Neither should employers or lending agents. 

♦Blatant racism: Employers, rental agents, banks and other businesses may not charge additional 
fees or otherwise treat people differently because of their race, color, religion, sex, national 
origin, disability or marital or family status. 
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If you feel you have been a victim 

♦Call the Florida Commission on Human Relations at 1-800-342-8170 to discuss your concerns. 

♦Visit the commission's Web site at fchr.state.fl.us and fill out a questionnaire that will help the 
agency decide if there is enough evidence to begin an investigation. If there is, the agency will 
assign an investigator or refer the case to the Florida Attorney General's Office or federal 
authorities, depending on the circumstances. 

♦The co mmi ssion is required to complete investigations within 100 days of a complaint being 
filed. Most cases are settled before they go to court, and remedies can include financial 
compensation for the victim and a requirement that the violator correct the situation. If a 
settlement cannot be reached in state cases, the complainant has the option of having either the 
commission or the Florida Attorney General's Office file suit. Federal cases are heard by an 
administrative law judge or in federal court 

♦There is no cost to have a complaint investigated, nor do victims have to hire an attorney. 

Seeking justice 

State and federal officials have the authority to file civil suits against suspected offenders, with 
awards going to victims. Individuals may also elect to file a private lawsuit using their own attorney. 

♦The Florida Commission on Human Relations is often the first agency to investigate allegations 
of racism in Florida. The agency has the power to conduct investigations, sue or refer the case to 
another agency. Penalties can reach $10,000 for a first offense; 25,000 for a second offense 
within five years; and $50,000 for a third or subsequent offense within seven years: fchr.state.fl.us. 

♦The Florida Attorney General's office can also launch independent investigations. Most of the 
cases it handles deal with high-profile or egregious cases. Penalties are similar to those that may 
be imposed by the commission: myflorida legal.com. 

♦HUD, the U.S. Department of Housing and Urban Development, is the lead federal agency in 
housing-discrimination cases. HUD can conduct independent investigations and seek penalties of 
up to $16,000, for a first offense. That amount can more than double for a second offense within 
five years. The agency also uses local partners to conduct undercover "tests" of businesses 
suspected of violations. In extreme cases, such as intimidation, cross burning or threats, the 
agency can bring criminal charges: www.hud.gov . 

♦Individuals can also sue on their own. Awards can sometimes reach into the millions. The 
former Adam's Mark Hotel in Daytona Beach paid out $1.1 million in 200 1 to settle a pair of 
suits related to the Black College Reunion event. Some attorneys will handle such cases on a 
contingency basis, meaning there is no cost if the case isn't won. 
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Help for businesses 

Officials say even well-intentioned businesses can get into trouble if they or their employees 
don't know the law. To prevent that, the Florida Commission on Human Relations offers training 
and outreach programs to business and groups concerned with civil rights. 

* The agency is planning a community event in Orlando in the coming months, but the date has 
not been set. It is also launching a program that will train individuals to educate business owners 
about fair housing and employment issues. 

♦For more information, call 850-488-7082 or visit the commission Web site at fchr.state.fl.us. 
The site contains an explanation and links to relevant statutes. 

'•‘The Equal Employment Opportunity Commission also offers an online primer that can help 
businesses understand employment laws at ada.gov. 
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